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REFERENCE :

This  is  a  reference  by  the  Honourable  Minister  of  Human Resources  under 

Section 20(3) of the Industrial Relations Act 1967 for an award in respect of a 

dispute arising out of the dismissal of SANDRAN A/L PERUMAL (hereinafter 

referred  to  as  “the  Claimant”)  by  NESTLE  MANUFACTURING  (M) 

SDN.BHD. (hereinafter referred to as “the Respondent”).
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AWARD

The parties to the dispute are Sandran a/l Perumal  (“the Claimant”) and Nestle 

Manufacturing (M) Sdn Bhd.  (“the Respondent”)(the Company).The dispute 

which  has  been  referred  to  the  Industrial  Court  by  way  of  a  Ministerial 

Reference under Section 20(3) of the Industrial Relations Act 1967 (“the Act”) is 

over the dismissal of the Claimant by the Company on 14.03.2012.

Brief Background Facts

The Claimant commenced employment with the Company on 16.10.1997 as a 

Plant  Operator  Grade  5  (Category  3).  On  01.04.2007,  the  Claimant  was 

promoted to the position of Technical Operator (Grade 3 Category 6).

The  Claimant  was  absent  from  work  for  3  days  that  is  from  25.10.2010  to 

27.10.2010. Pursuant thereto, a show cause letter dated 27.10.2010 (“the show 

cause letter”) was issued to the Claimant requiring him to respond to it. When 

the Claimant returned to work on 28.10.2010, he was issued with a copy of the 

show cause letter. The Claimant provided his response to the show cause letter 
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vide his letter dated 01.11.2010.

The Company was unable to accept the Claimant's explanation as contained in 

his letter dated 01.11.2010. After considering the Claimant's explanation and in 

the  light  of  gravity  of  the  Claimant's  alleged  misconduct  and  his  past 

disciplinary  record,  the  Company  terminated  the  services  of  the  Claimant 

effective 02.11.2010. The same was communicated to the Claimant vide letter 

dated 08.11.2010.

Claimant's case

The Claimant had submitted that in cross-examination he had confirmed that he 

was  absent  without  leave  and approval  from the  Company from 25.10.2010 

until 27.10.2010. The Claimant mentioned that it is important for him to return 

to his hometown to ensure that there is harmony in his family as they have been 

discussing the subject of the land matter for the past 2 to 3 months as it is not a 

minor  issue.  According  to  the  Claimant  only  on  25.10.2010  the  family  had 

decided to sign the Sale and Purchase Agreement.

5



It is also the submission of the Claimant that there was no evidence to show that 

the  Claimant's  superiors  i.e.  Mr  Poo  Sek  Peng  (COW-2)  and  En  Jamaludin 

Sulaiman (COW-3) had made any calls to the Claimant asking him to explain 

his absence. Since they were not satisfied with his reasons for being absent they 

should have required him to report for work immediately. It is therefore the 

Claimant's submission that as much as it is the duty of the Claimant to inform 

the Company,of his absence from his work ,there is also a reciprocal duty on the 

part of the Company to investigate the absence of the Claimant from his work . 

This  the  Company  failed  to  do.  In  support  of  his  contention  regarding  the 

Company's said reciprocal duty the Claimant citied 2 authorities, namely:-

(a) the case of CK Lee & Associates v Goh Shaw Yuh (2002) 3 ILR 645

(b) the case of Penang Park Royal Hotel v Norzaidi Sabri (2004) 2 ILR 486.

Company's case

The Company's case is that the facts are not in dispute that the Claimant was 

absent without leave for 3 consecutive days from 25.10.2010 to 27.10.2010. Until 
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and unless there is an express approval by the employer, the Claimant cannot 

go on leave. The reason provided by the Claimant for his absence on the said 3 

days in that he had to be present at his home place in Seremban/Nilai to settle 

his family's land/property matter is not of an emergency nature.

The Claimant had been warned  before for being absent from leave without 

permission. Hence, according to the Company the incident of the Claimant's 

absence from 25 to 27 October 2010 was a repeated misconduct. It is therefore 

the Company's case that its decision to dismiss the Claimant's employment was 

for just cause or excuse.

Evaluation and Finding

It is undisputed that the Claimant was absent without leave for 3 consecutive 

days from 25.10.2010 to 27.10.2010. This was not disputed during the Claimant's 

cross-examination.

The  Company's  1st  witness,  En.  Maizol  Hazidy  Mahady (COW-1)  testified 
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that:-

(i) that every employee who wished to apply for leave must fill up a Leave 

Application Form (COBp22);

(ii) that for emergency cases where an employee needs to go on leave on a  

particular day, the procedure is for the employee to inform the immediate 

superior as soon as possible, within 48 hours and inform the need for  

his  absence  from  work  The  employee  would  also  need  to  seek  the  

permission or leave from the superior, verbally or in writing.

The Company's immediate superior Mr Poo Sek Peng COW-2 testified as 

follows:-

a. that the Claimant had never submitted any Leave Application Form

(COBp22) to him for his approval for his absence from work on 25, 26 and 

27 October 2010;

b. that he had never approved the Claimant's application for leave, whether 

verbally or in writing;
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c. that he did not receive any call or SMS message from the Claimant on 

25.10.2010 to explain the need for his absence;

d. that he had received the Claimant's SMS message only on 26.10.2010 

which states as follows:-

“Gd, mor po sory late, I gife mes I got prblm at kamp, wit my mother lend, I wan 

settle to day, po to mor I come, c u po iam realy sory, plse, my wife do no my 

pblm at kmp,po.” The  said SMS message can be seen at page 11 of COB;

e. that he had informed the Claimant via a reply SMS that the reasons given 

for his absence were unacceptable (See – Page 11 of COB).

The Company's third witness Jamaludin Sulaiman COW-3 testified as follows:-

a. that he had received an SMS message from the Claimant on 27.10.2010, 

which reads as follows:-

“Slmt, pg en jamal saya dkt, kamp lagi belum setl, prob saya.” The SMS 
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message can be seen at page 12 of COB; and 

b. that he did not accept the Claimant's reasons for his absence and replied 

via an SMS message that the reasons provided were unacceptable and 

instructed him to see the HR Department.

Both witnesses COW-2 and COW-3, as immediate superiors of the Claimant, 

had testified that based on the reasons given by the Claimant via SMS messages, 

they found the same to be unacceptable because the Claimant merely stated that 

there  was  a  land  matter  and  that  the  same  could  not  be  considered  as  an 

emergency in nature.

Despite knowing clearly well that his superiors did not approve of him taking 

leave from 25 to 27 October 2010, the Claimant failed to turn up for work despite 

the fact that the Claimant was only in Seremban / Nilai, which was 1 hour away 

from the Nestle factory in Petaling Jaya. In my view the Claimant had failed to 

provide any reasonable excuse for his absence from work for the said 3 days.
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Based on the Claimant's letter of explanation dated 11.11.2010 (pages 7 to 10 of 

COB) which was given for the Company's consideration prior to his dismissal, 

his  only excuse was  that  he  needed to return to his  hometown to settle  his 

family's land / property matters.

The relevant consideration therefore is whether the Claimant, at that material 

time, had given sufficiently cogent reasons and information for any reasonable 

employer in similar circumstances to consider the same leave request to be of an 

emergency nature. (“the reasonable employer's test”)

Based on the reasons given by the Claimant vide his SMS messages on 26 and 

27.10.2010  (at  pages  11  and  12  of  COB)  and  his  letter  of  explanation  dated 

1.11.2010, the Claimant has failed to satisfy the reasonable employer's test. There 

was no evidence shown by the Claimant that the Claimant's superiors, COW-2 

and  COW-3  had  acted  perversely  or  unreasonably  in  concluding  that  the 

Claimant's reasons for his absence was unacceptable.
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Further  support  for  the  Company's  case  can  be  derived  from the  following 

material evidence:-

a. the Claimant's own admission given in cross examination that based on 

his own letter of explanation at pages 7 to 10 of COB, the contents of the 

letter do not show that there was a situation of emergency on the dates of 

his absence;

b. the Claimant's own evidence given in cross examination that the Sale & 

Purchase Agreement in relation to the land was signed on 25.10.2010 and 

that the discussion on the land matter had been concluded on the same 

day, 25.10.2010. The Claimant further agreed in cross examination that  

based on this, there was no further reason for him to be absent from work 

on 26 and 27.10.2010;

c. that the discussion on the Claimant's family property occurred over 2 to 3 

months before 22.10.2010 and hence, there was nothing which gave rise to 
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a sudden event which was unforeseeable;

d. that even before, 25.10.2010 (Monday), the Claimant was not working on 

23.10.2010 (Saturday, being a half day for work) and 24.10.2010 (Sunday, 

being a full rest day) and hence, he had 1 ½ days before 25.10.2010 to  

resolve the said land matter;

e. that the Claimant was also found to be absent from work on 22.10.2010  

(Friday)  for  the  very  same  reason  and  that  COW-2  had  declined  the  

Claimant's reasons for absence from work on the said day; and 

f. the Claimant had confirmed in his own letter of explanation that he was 

having breakfast in front of the Company's factory on 25.10.2010 when he 

received a call from his brother. Despite this, he did not see it fit to spend a 

little  time  to  personally  speak  to  COW-2  or  COW-3  to  explain  the

reasons for his intended absence. To exacerbate the matter, the Claimant

even confirmed that he saw Pn Rohayu Idris in the same morning outside 
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the factory but did not make any effort to speak to her on his intended  

absence.

The  document  enclosed  together  with  the  Claimant's  letter  dated  1.11.2010 

which the Claimant sought to rely on to explain his absence from work, was a 

letter from the Claimant's brother merely stating that the Claimant had been in 

his brother's house in Nilai on 25.10.2010 and 26.10.2010 to handle some matters 

pertaining to their father's land. The letter had not alluded to there being any 

element of urgency that necessitated the presence of the Claimant that resulted 

in him for failing to turn up for work in the manner that he did. The said letter 

had also failed to explain the Claimant's continued absence on 27.10.2010.

More importantly, the Claimant's cross-examination clearly demonstrated that 

he was not a credible witness. During cross examination, the Claimant had not 

been truthful to the Company when he provided his written explanation dated 

1.11.2010 (refer to pages 7 to 10 of COB) with regard to the following aspects:-
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a. that he had stated in his explanation letter (at page 8 COB, 1st paragraph) 

that  he  had  allegedly  sent  a  text  to  COW-2  an  SMS  text  at  around  

9.30am to 10am on 25.10.2010. However, when page 11 of COB was shown 

to him to indicate that there was no SMS message which he had sent out 

on 25.10.2010, the Claimant agreed that he did not send any message on 

the said day;

b. that he had claimed that he was not absent from work on 27th October 2010 

in his letter of explanation (see page 8 of COB, paragraph 2), despite him 

later claiming in his own witness statement at question 19 that he was  

absent from work.

In this regard the Claimant was asked the following:-

“Q: Do you agree that you were not entirely truthful to the Company based on what  
you have stated in the letter of explanation letter?

A: Yes.”
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It  is  detrimental  enough  that  the  Claimant  failed  to  provide  reasonable 

explanation for his absence from work without permission. The seriousness of 

the matter is further compounded by the fact that when given the opportunity 

to  explain  his  absence,  he  was  not  truthful  to  the  Company.  Based  on  the 

evidence  adduced in  court,  it  is  my considered  view that  the Claimant  had 

committed the misconduct of being absent from work for 3 consecutive days 

from 25 to 27 October 2010 without any reasonable or proper explanation. This 

is indeed a very serious misconduct on the part of the Claimant based on all the 

circumstances of the case  and therefore such a behaviour will not be condoned 

by this Court.

Is there any merit in the Claimant's submission on the Company's reciprocal 
duty to investigate the absence of the Claimant?

It was submitted by the Claimant that the Claimant's superiors had not made 

any calls to the Claimant to explain his absence / predicament. The Claimant's 

counsel  had  submitted  that  the  Company  was  under  a  reciprocal  duty  to 

investigate the absence of the Claimant.  The question is whether this sort  of 
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submission is valid on the facts of the instant case. With respect, the authorities 

cited by the Claimant's  counsel  depicted a  very different  and distinct  set  of 

factual scenarios and therefore they can be distinguished from the instant case.

In  CK Lee & Associates v Goh [2002] 3 ILR 645, the employee was faced with a 

genuine situation of a medical emergency where his inability to attend work 

was due to the fact that she had to take her sick father to the hospital on several 

occasions. The employee was able to provide documentary proof of her father's 

admission into hospital and had contacted the reception clerk about the medical 

emergency.  Despite  having  provided  the  employer  with  such  satisfactory 

reason,  the  employer  had  failed  to  properly  investigate  her  absence  and 

proceeded  to  terminate  the  employee's  employment.  This  was  why  the 

Industrial  Court  came to  the  conclusion  that  the  dismissal  was  without  just 

cause or excuse.

Similarly, in  Penang Park Royal Hotel v Norzaidi [2004] 2 ILR 486, the dismissed 

employee could not attend work because he was suffering of a medical illness 
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and that his failure to inform was due to his inability to move due to his illness.  

The Company was informed of the employee's absence by his sister and wife. 

The  Industrial  Court,  based  on  such  facts,  came  to  the  conclusion  that  the 

employee had given a good excuse from his absence.

None of those factual scenarios, which overwhelmingly point to situations of 

medical  emergencies,  exist  in  the  present  case.  The  Claimant  in  fact  had 

informed his superiors the reasons for his absence and his reasons were rejected 

on several occasions. If the Claimant felt strongly that he ought to have been 

given leave, then he should have provided more information and documentary 

evidence to his superiors to persuade them to re-evaluate their stand. This was 

not done.

In  fact,  the  Company had discharged the  reciprocal  duty  to  enquire  on  the 

Claimant's  absence  when  they  provided  an  opportunity  to  the  Claimant  to 

provide his written explanation to explain his days of absence from work before 

arriving  at  the  decision  to  dismiss  the  Claimant.  Hence,in  my  view  the 
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reciprocal duty as referred to in the  CK Lee  and Penang Park Royal cases, was 

fully adhered to by the Company in the instant case.

Was the dismissal of the Claimant justified in the circumstances of the instant 
case?

The case law is clear in that continuous absence from work without leave or 

proper  explanation  is  a  serious  misconduct  that  warrants  dismissal  from 

employment.

In  Pan Global Textiles Bhd v Ang Beng Teik [2002]  1 AMR 469, the Federal 

Court held that no employee could claim as a matter of right leave of absence 

without  permission  and  that  remaining  absent  without  any  permission  was 

gross  violation  of  discipline,  which  constitute  misconduct  justifying  the 

discharge of a workman from service. In so ruling, the Federal Court held as 

follows:-

“And as to absence of employee with permission, B.R. Ghaiye, at p.712 of 
the same book said:
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No employee can claim as a matter of right leave of absence without 
permission and when there might not be any permission for the 
same.  Remaining absent without any permission is, therefore, gross 
violation of discipline …..........
(emphasis added)

OP Malhotra in his book “The Law of Industrial Disputes”  (2nd edn.), at p.  
-582 said:

No employee can claim leave of absence as a matter of right, and remaining  
absent without leave will itself  constitute gross violation of discipline. Hence,  
continued  absence  from work  without  permission  will  constitute  misconduct  
justifying the discharge of a workman from service;”

In fact, the law is clear that in an application for leave, until and unless there is 

an express approval by the employer, the employee cannot go on leave. If the 

employee contends otherwise, the burden of proof is on the employee.

In the instant case the Court also took into account his past disciplinary records 

in that the Claimant had been served with several warning letters in the past for 

various misconducts which are as follows:-

20



a letter of advice dated 17.9.2009 for coming in to work late on 5.9.2009,  

10.9.2009, 15.9.2009 and 17.9.2009;

b letter  of  warning  dated  4.11.2009  for  failing  to  turn  up  for  work  on  

24.10.2009 without prior approval; and

c letter of advice dated 25.3.2010 for leaving the Company's premises for  

prolonged periods during working hours on 2 occasions without prior  

approval.

A pertinent point to note is that the Claimant had been warned before for being 

absent  from leave without  permission.  Hence,  the incident  of  the Claimant's 

absence from 25 to 27 October 2010 was a repeated misconduct in the instant 

case.

Conclusion

Based on the totality of the evidence including the gravity of the Claimant's 
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misconduct and his past disciplinary record and having borne in mind s 30(5) of 

the IRA, acting in equity and good conscience and on a balance of probability, 

the Court finds that the Company had discharged its burden of proving that the 

Claimant was dismissed with just cause and excuse.

In the premise, the Claimant's case that he was dismissed without just cause or 

excuse is hereby dismissed.

 

HANDED DOWN AND DATED THIS DAY 8th NOVEMBER 2013

(P IRUTHAYARAJ A/L D PAPPUSAMY)
PENGERUSI

MAHKAMAH PERUSAHAAN MALAYSIA
KUALA LUMPUR
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