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AWARD 
 

 

The Reference: 

This is a claim by FATIMAH BINTI NOORDIN (hereinafter referred to as " the 

Claimant ") who asserts that she was unlawfully dismissed from her employment 

on 21.4.2017 by her then employer CARSEM (M) SDN. BHD. (hereinafter 

referred to as “the Respondent"). The Claimant being aggrieved by circumstances 

surrounding her termination from employment made representations to the 

Director General for Industrial Relations, Malaysia; under s. 20 (1) of the 

Industrial Relations Act 1967 “(the Act)”.  Her complaint was then referred to 

this Court pursuant to a Ministerial Reference dated the 10.11.2017 for 

adjudication. 

 

Interim Award 

2. The Claimant had by a Notice of Application dated 7.1.2019 made an 

application to make amendments to her Statement of Case dated 12.3.2018. 

Pursuant to a hearing of the Application on the 14.05.2019, the application was 

allowed and interim Award No.1446 of 2019 was handed down on the same day. 

The Hearing 

3. This matter was heard in full on the 28.08.2019 with the Claimant herself 

giving evidence. One witness appeared on behalf of the Respondent. Upon the 

completion of the inquiry, the learned counsels were directed to file written 

submissions; to which they duly complied with.  The Court wishes to put on 

record its appreciation to the counsels for their arduous efforts in assisting the 

Court. The Court now hands down its award. 
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Brief Facts of Case: 

Claimant’s Pleaded Case 

 

4. It was the Claimant’s pleaded case that she had commenced employment 

with the Respondent on 05.08.2002. At the time of her untimely termination 

from employment on 21.4.2017, she held the post of that of a Section Manager; 

a post she held since 23.12.2013. On or about April 2017 when the Claimant 

returned from two weeks of annual leave on 20.4.2017, she was abruptly 

informed by the Respondent that her last working day was to be the next day! 

She was escorted out of Respondents' premises by security personnel in the 

presence of all the employees. She was not given any prior warning nor the 

reason for her dismissal. 

 

5. It is the Claimant's case that she was tricked into signing the Mutual 

Separation Agreement ( MSA) dated 20.4.2017 wherein it was agreed between 

the parties that she would be paid the sum of RM 50,000.00 by way of two 

instalments on 30.5.2017 and 30.6.2017 respectively. None of the promised 

sums were paid. She reported the matter to the Director General of Industrial 

Relations and the matter was subsequently referred to  the Industrial Court for 

adjudication; prompting the Respondent to file a civil suit the Ipoh Session 

Court. The Respondent had admitted in the civil suit that it did not pay the 

agreed sum as there was an alleged wrongdoing by the Claimant. It is further 

the pleaded case that the Respondent had fraudulently and unethically misled 

the Claimant to sign the MSA. Amongst the particulars of fraud and unethical 

behavior of the Respondent are: 

i. Fraudulently misleading the Claimant to sign the MSA; 

ii. Not giving a copy of the MSA to the Claimant; 

iii. Promising to pay the agreed compensation but reneged on their 

 promise; 

iv. The MSA not being stamped; 

v. That the Respondent had false alleged that only after 20.4.2017 did the 
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Respondent  purportedly had knowledge of alleged discrepancies and 

irregularities despite the Claimant not being in control nor having power 

in appointing, making payments and supplying manpower; 

vi. That the allegations were made in bad faith; 

vii. That by virtue of the MSA being void for illegality and false 

 representation, she has been wrongfully dismissed. 

 

Respondents' Case 

6. The Respondent pleads otherwise. It took the position that the Claimant 

having understood and agreed to the terms of the MSA had executed the 

document. Following the Claimant's execution, the Respondent had discovered 

some discrepancies and irregularities relating to one of the recruitment agencies 

from the Philippines engaged by it for the purposes of its manpower 

requirements. An audit investigation had concluded that there were element of 

fraud in the supply of manpower perpetrated by the Claimant and her 

accomplices since 2012. On 23.5.2017, a police report was lodged on behalf of 

the Respondent pertaining to the irregularities and the Claimant was arrested 

by the police on 24.5.2017. In view of that, the first payment was withheld. The 

Respondent denies that the Claimant had been dismissed. It further underlined 

that the Industrial Court is not seised with jurisdiction to order compliance of 

the terms of the MSA. 

 

The Issue 

7. As there are opposing positions taken by the parties with the Claimant 

claiming wrongful dismissal and the Respondent denying it, the Court would 

have to determine if there was indeed a dismissal and if so, whether the dismissal 

was without just cause or excuse. 

 

The General Law 

8. It is trite law that in dealing with a reference under Section 20 of the 

Industrial Relations Act, 1967 the first thing that the Industrial Court has to 
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consider is the question of whether there was in fact a dismissal.  If this question 

is answered in the affirmative, only then it must if go on to consider if the said 

dismissal was with or without just cause or excuse.  In the case of Wong Chee 

Hong v Cathay Organisation (M) Sdn. Bhd. [1988] 1 CLJ 45 the then Supreme 

Court had this to say: 

 

 “The word “dismissal” in s. 20 of the Act should be interpreted with 

reference to the common law principle. Thus it would be a dismissal if the employer 

is guilty of a breach which goes to the root of the contract or if he has evinced an 

intention no longer to be bound by it. In such a situation the employee is entitled 

to regard the contract as terminated and himself as being dismissed.” 

 

9. The issue of a Section 20 reference was also dealt with in the case of  

Colgate Palmolive Sdn. Bhd. v Yap Kok Foong [1998] 2 ILR 965 (Award No. 

368 of 1998) where it was held as follows: - 

 

 “In a section 20 reference, a workman’s complaint consists of two elements: 

firstly, that he has been dismissed, and secondly that such dismissal was without 

just cause or excuse. It is upon these two elements being established that the 

workman can claim his relief, to wit, an order for reinstatement, which may be 

granted or not at the discretion of the Industrial Court. As to the first element, 

industrial jurisprudence as developed in the course of industrial adjudication 

readily recognizes that any act which has the effect of bringing the employment 

contract to an end is a ‘dismissal’ within the meaning of section 20. The 

terminology used and the means resorted to by an employer are of little 

significance; thus, contractual terminations, constructive dismissals, non-

renewals of contract, forced resignations, retrenchments and retirements are all 

species of the same genus, which is ‘dismissal’.”     

 

10. Further in the case of Quah Swee Khoon v. Sime Darby Bhd   [2000] 1   

CLJ 9 at page 20 His Lordship Gopal Sri Ram JCA explained the duty of the 
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Industrial Court in dealing with matters referred to it: 

 

"In the normal case, an employer either dismisses the servant for 

cause or terminates the employment under a contractual provision that 

provides for notice of termination. As a matter of law, the Industrial Court 

is unconcerned with labels. It does not matter that the parties refer to the 

particular severance of the relationship as a termination or a dismissal. 

It is for the Industrial Court to make the determination. Having found that 

there was in fact a dismissal or the bona fide exercise of the contractual 

power to terminate, the Industrial Court must, in the former case, decide 

whether the dismissal was for just cause or excuse. If, on the other hand, 

it comes to the conclusion that there was a bona fide termination, then 

cadit quaestio... ” 

 

The Burden 

11.    The burden of proving in Industrial matters lie with the party asserting it. 

In this case it is the Claimant who is asserting as such. In Weltex Knitware 

Industries Sdn Bhd v. Law Kar Toy [1998] 1 LNS 258, the High Court held as 

follows: 

 

           "The law is clear that if the fact of dismissal is not in dispute, the 

burden is on the company to satisfy the court that such dismissal was done 

with just cause or excuse. This is because, by the 1967 Act, all dismissal is 

prima facie done without just cause or excuse. Therefore, if an employer 

asserts otherwise, the burden is on him to discharge. However, where the 

fact of dismissal is in dispute, it is for the workman to establish that he was 

dismissed by his employer. If he fails, there is no onus whatsoever on the 

employer to establish anything for in such a situation no dismissal has 

taken place and the question of it being with just cause or excuse would not 

arise." 
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As such, the Claimant is required to prove her case on a balance of probabilities 

that she was indeed dismissed from employment and that such dismissal was 

without just cause and excuse. 

     

The Trial 

Claimant's Evidence. 

12. It was the Claimant's evidence that she is 59 years old and that she is 

currently unemployed. It is her evidence that the Respondent had committed 

deceit and fraud against her by tricking her to sign the MSA dated 20.4.2017. 

She was not afforded an opportunity to consult anyone; even her family 

members. Explaining further, she deposed that she had reported for work on 

20.4.2017 after two weeks of annual leave when she was informed by one 

Chandrasegaran that her last day of work was to be on the 21st of April 2017 

and that she was to sign the MSA. She was in a state of shock where after being 

pressured to sign the MSA was escorted out of the premises like a criminal. She 

was informed that the position had become redundant and that she was being 

paid compensation if she signed the MSA. Otherwise she would be dismissed. 

Contrary to what was told to her, the position did not become redundant. She 

was promised RM 50,000.00 to be paid in two instalments. She was not paid a 

sen!. This prompted her to lodge a complaint with the Industrial Relations 

Department only to see the Respondent filing an unsustainable suit against her 

at the Ipoh Sessions Court. She has filed a counter-claim. 

 

13. The Claimant deposed that the Respondent being a big organization is well 

experienced in preventing frauds carried out by employees and had its own 

security measures to detect fraudulent activities as soon as possible. In her case, 

she did not have the authority nor the power to sign any cheques, receive 

payments, to appoint nor to sign any documents. If she had committed any 

fraudulent activity, it must have benefitted her financially which she did not. 

Referring CLB1-Tab A-L she deposed that the documents relating to recruitment 

of foreign workers clearly showed that it was done by the Respondent and not 
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her. She was a mere employee taking instructions and did not have powers to 

make any decisions. She had at all times made sure that the Respondent was 

protected from any form of unethical recruitment practices. 

 

Respondent’s Evidence 

14.  Chandrasegaran Jayaramalingam (COW1) was the Head of Human 

Resources at the material time. He testified that the Claimant's responsibilities 

then were focused on the recruitment of local and foreign manpower. With 

regards to the recruitment of foreign workers, part of the Claimant’s job was to 

engage and liaise with appointed foreign recruitment agencies from Indonesia , 

Philippines and Sri Lanka and to ensure that the necessary documentations and 

paper work be submitted to the relevant authorities in order for the purposes of 

recruitment. On 20.4.2017 the Claimant had signed a MSA. The terms of the 

MSA are as per the pleaded case of the Claimant. One salient term of the MSA is 

that the Claimant accepts as full and final settlement of all claims she had or 

may have against the Respondent arising out of or in connection with the 

termination of her employment. The Claimant agreed to the terms. She was not 

at any point in time coerced, pressured or influenced into executing the MSA. 

Neither did she record her objection to the terms of the MSA. She was not 

dismissed but her employment contract had come to an end. Following the 

execution, the Respondent had discovered discrepancies and irregularities 

relating to one of the recruitment agencies from the Philippines. An audit 

investigation was conducted and it was concluded that there were elements of 

fraud in the supply of manpower that was perpetrated by the Claimant and her 

accomplices since 2012. A police report to that effect was lodged by the Forensics 

Investigator; Teh Boon Eng and the Claimant was arrested on 24.5.2017 by the 

police. In view of that, the payment was withheld. There was further a civil suit 

to recover defrauded monies from the Claimant. The Respondent did not issue 

any letter to show cause as the Claimant had ceased to be their employee by the 

time the audit report was released on 30.6.2017. It is the evidence of this witness 

that the Claimant was never dismissed. 



9 
 

Submissions by Parties  

Submissions of the Claimant 

15. It was submitted on behalf of the Claimant that she was given a copy of 

the MSA, made to sign on 20.4.2017 and thereafter escorted out of the company. 

She was not allowed to re-enter the premises despite 21.4.2017 being her last 

day of employment. In short, the Claimant did not sign the MSA voluntarily. 

Neither did she ask for the MSA.  It was further submitted that COW1 under 

cross-examination was unable to explain why the claimant was not afforded the 

time to reflect on before signing the MSA. COW1 had further admitted that the 

Respondent could prove no wrongdoing by the Claimant. Neither was it stated in 

the MSA that it was given to the Claimant due to her performance or PIP issue. 

COW1 had also admitted that the Claimant was the first and only employee given 

the MSA on the pretext of performance issue. It was only COW1’s version that 

the MSA was mutually agreed without any coercion or duress. 

 

16. On the issue of fraud, it was the submission of the Claimant that none of 

the documents of the Respondent supports its defence. She cited the case of 

Pihak Berkuasa Kemajuan Pekebun Kecil Perusahaan Getah ( Risda) v Gala 

Permai Sdn. Bhd. 9 2019) 5 MLJ stating that the probative value of a sole 

witness will have to be looked at by the trial court carefully and if that sole 

witness is unable to prove the parties claim, then that claim fails. Also cited was 

the case of Veheng Global Traders Sdn. Bhd. v AM General Insurance Bhd. & 

anor [ 2019] 7 CLJ 715 on the burden of fraud  and the decision in Aik Ming ( 

M ) Sdn. Bhd. & Ors v Chang Ching Chuen & Ors [ 1995] 1 MLRA 546 on a 

witness’ credibility.  

 

Respondent’s Submissions 

17. It was submitted on behalf of the Respondent that it is an undisputed fact 

that the claimant had signed the MSA which encapsulated the mutual agreement 

between the parties. It strenuously denied that the Claimant was ever dismissed. 

Citing the case of Suresh K Velauthan v Petronas ICT Sdn. Bhd [2019] 2 ILR 
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345, the Respondent submitted that the Claimant had agreed during cross- 

examination that she did not object to the MSA between 20.4.2017 and 

30.5.2017.  It went on to cite the case of Timber Master Trading ( M ) Sdn. Bhd. 

v Jane Wang Sing Fang [ 1994] 2 ILR 1293 on the approach in dealing with 

alleged mutual termination of a contract of service. It was also the submissions 

of the Respondent citing Bir Singh Teja Singh v Flyglobal Charter Sdn. Bhd 

[2019] 2 LNS 2112 with regards to the jurisdiction of the Industrial Court. 

 

Evaluation of Evidence 

18. The Court finds that it is not disputed that the parties had executed the 

MSA on 20.4.2017. Upon examining the said agreement, the Court finds that the 

Claimant had executed the agreement after having read, understood and agreed 

to the terms set out in the same. The Court is also unable to find any evidence 

either by way of pleadings or documents to show that the Claimant had indeed 

protested to signing the MSA under duress or coercion. The Court also finds it 

difficult to comprehend that the Claimant holding a very senior position and with 

15 years of experience to boot and as a Section Manager with the Human 

Resources Department at that would have signed the MSA without 

understanding its consequences. It appears that the Claimant had taken this 

position only after the Respondent withheld the payment due to allegations of 

fraud.  The Court therefore finds no evidence of dismissal of the Claimant by the 

Respondent; let alone without just cause or excuse.  The claim of the Claimant 

is hereby dismissed. 

 

The Concluding Ruling: 

19. In the final analysis, taking the evidence as a whole and mindful of section 

30 (5) of the Industrial Relations Act 1967; which requires this Court to act 

according to equity, good conscience and the substantial merits of the case 

without regard to technicalities and legal form, it is the ruling of this Court that 

the Claimant had failed to prove on a balance of probabilities that she was 

dismissed. The Court can only find evidence of a Mutual Separation Agreement 
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which has been agreed upon both parties. The Court is not seised with any 

jurisdiction to act upon or take into consideration matters that arose after the 

agreement. 

  

Final Order 

The Claim by the Claimant is hereby dismissed with no order as to costs. 

 

HANDED DOWN AND DATED THIS 28th DAY OF JANUARY 2020 

 

- SIGNED - 
 

(DOMNIC SELVAM GNANAPRAGASAM) 

CHAIRMAN 

INDUSTRIAL COURT, MALAYSIA 

PERAK BRANCH 
 

 

 


