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REFERENCE 

 

 

This is a reference by the Honourable Minister of Human Resources 

under section 20(3) of the Industrial Relations Act 1967 for an award in 

respect of a dispute arising out of the dismissal of JUSTIN MAURICE 

READ (“Claimant”) and PETROLIAM NASIONAL BERHAD 

(PETRONAS) (“Company”).  
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AWARD 

 

THE REFERENCE  

 

1. The parties to the dispute are Justin Maurice Read (“Claimant”) 

and Petroliam Nasional Berhad (PETRONAS) (“Company”). The 

dispute which was referred to the Industrial Court by way of a Ministerial 

Reference under section 20(3) of the Industrial Relations Act 1967 made 

on 06.09.2012 is over the dismissal of the Claimant by the Company on 

12.11.2010. 

 

2. The relevant cause papers before this Court are as follows: 

 

a) The Claimants‟ Statement of Case filed on 08.01.2013 (SOC); 

b) The Company‟s Statement in Reply dated 20.03.2013 (SIR); 

c) The Claimants‟ Rejoinder dated 17.04.2013; 

d) The Claimants‟ Amended Statement of Case dated 

25.06.2015 (Amended SOC); 

e) The Company‟s Amended Statement in Reply dated 

08.07.2015 (Amended SIR); 

f) The Claimants‟ Amended Rejoinder dated 16.07.2015; 

g) The Claimants‟ Bundle of Documents (CLB-1); 

h) The Claimants‟ Additional Bundle of Documents (CLB-2), 

wherein p. 31-32 and p. 56-60 are disputed and marked as 

„ID-1‟ and „ID-2‟ respectively; 

i) The Claimant‟s Additional Bundle of Documents 2 (CLB-3); 

j) The Claimant‟s Bundle of Documents No. 3 (CLB-4); 

k) The Company‟s Bundle of Documents (COB-1); 



4 

 

l) The Company‟s Supplementary Bundle of Documents (COB-

2); 

m) The Company‟s Bundle of Documents Volume 3 (COB-3); 

n) The Company‟s Bundle of Documents(4) (COB-4); 

o) The Claimant‟s Witness Statement (CLWS);  

p) The Company‟s Witness Statement by Pn. Norzeta bt Ismail 

(COWS-1);   

q) The Company‟s Additional Witness Statement by Pn. Norzeta 

bt Ismail (COWS-1A); 

r) The Company‟s Witness Statement by En. Wan Mohd 

Hanizan bin Wan Ramlan (COWS-2); and 

s) The Company‟s Witness Statement by Mr. Amnach a/l Ee 

Niam (COWS-3). 

 

 

PREFACE 

 

3. The hearing of this case commenced before the former Chairman 

of Court 4 YA Tuan P. Iruthayaraj D. Pappusamy (now retired) on 

02.12.2013. As the Claimant claimed constructive dismissal, the hearing 

commenced with the examination of the Claimant conducted on 

02.12.2013, 03.12.2013 and 04.12.2013. On 04.12.2013 the Claimant‟s 

case closed and the Company‟s case commenced with the examination 

of its first witness. The case was scheduled for continued hearing on 

19.03.2015, 20.03.2015, 25.03.2015, 26.03.2015 and 27.03.2015 before 

the current Chairman of Court 4.  

 

4. The Claimant filed an Application to amend the SOC (“Application”) 

on 18.03.2015. The hearing of the Company‟s case was due to continue 
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on 19.03.2015 before this Court. However the Claimant‟s Application 

was heard on 19.03.2015 wherein both learned counsels were directed 

to file their respective Affidavits in respect of the Application. Thus the 

continued hearing of the case on 19.03.2015, 20.03.2015, 25.03.2015, 

26.03.2015 and 27.03.2015 was vacated pending the Court‟s decision in 

regards the Application. On 21.05.2015 both learned counsels submitted 

orally before this Court in regards the Application. Subsequently the 

Court handed down the Interim Award on 18.06.2015.  

 

5. On 28.07.2015 both parties requested that this case be heard de 

novo before the current Chairman of Court 4. Accordingly the case was 

heard de novo on 22.02.2016, 29.02.2016, 02.03.2016, 11.05.2016, 

01.06.2016, 30.06.2016, 19.10.2016 and 20.10.2016. 

 

 

THE CLAIMANT’S CASE 

 

6. The Claimant gave evidence on his own behalf on 22.02.2016, 

29.02.2016, 02.03.2016 and 11.05.2016. 

 

7. The Claimant commenced employment with the Company on 

01.04.2005 vide Letter of Appointment dated 07.03.2005 as an 

Executive at the Production Operations, PSC Management & Business 

Services, Petroleum Management Unit (“PMU”), PETRONAS Miri, 

Sarawak with a salary of RM2,400.00 per month. The Claimant was 

subjected to a probationary period for duration of six (6) months with 

immediate effect [CLB-1 p. 1-4]. The Claimant was confirmed as a 

permanent employee of the Company with effect from 01.10.2005. 

 



6 

 

8. With the Claimant‟s progress, the Claimant‟s salary was increased 

several times namely on 01.07.2006, 01.01.2007, 01.07.2007, 

01.07.2008, 01.07.2009 and 01.04.2010 as he met his performance 

objectives and ratings based on his past years record for the years 2005 

to 2009/2010 [CLB-1 p. 5-10]. The Claimant‟s last drawn basic salary 

was RM4,936.00 [CLB-1 p. 11]. 

 

9. The Claimant vide letter dated 08.06.2009 was transferred to the 

post of Executive (Exploration Technology) in the Technology, Capability 

and Data Management Department (TCDM), PMU of the Company in 

Kuala Lumpur with effect from 01.06.2009 [CLB-1 p. 12-13]. The 

Claimant avers that during his tenure of employment he was also 

assigned to work with another composite working group on an ad 

hoc/irregular basis in the Company. The Company vide letter dated 

01.07.2009 appointed the Claimant as a Team Member for the Mercury 

Management Working Group [CLB-1 p. 14-17]. The Claimant vide letter 

dated 10.09.2009 was also selected as Line Department Focal Point 

effective 10.09.2009 for PMU Strategy & Business Planning Cycle 

FY2010/2011 [CLB-1 p. 18]. The Claimant was later appointed as the 

Secretariat Committee Member of Corrosion Management Workshop on 

11.12.2009 [CLB-1 p. 19]. On 21.01.2010, the Claimant was appointed 

as a Project Team Member for Petronas R&D Strategy & Implementation 

Project [CLB-1 p. 20]. In this regards the Claimant was seconded to the 

team beginning early January 2010 for an initial period of 3 months, 

wherein the team was located on Level 10, Tower 1, PETRONAS Twin 

Towers.  

 

10. Despite all of his achievements on 03.03.2010, the Claimant 

received the 2009-2010 performance appraisal from Senior Manager En. 
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Wan M. Hanizan bin Wan Ramlan (COW-2) which included certain 

remarks and comments which were not justified and the Claimant was in 

disagreement with them. In response to this, the Claimant wrote an e-

mail dated 04.03.2010 [CLB-1 p. 21-22] to COW-2 expressing his 

dissatisfaction with the said remarks and comments. The Claimant avers 

that COW-2 was not in a position to evaluate him as he was not involved 

with the Claimant in his work during the material time. 

 

11. On 31.05.2010, the Claimant wrote an e-mail to Pn. Norzeta bt 

Ismail (COW-1), the Claimant‟s immediate Human Resources (HR) 

Manager in his department with the sole intention to seek redress 

regarding an assault by another employee, one En. Hasim bin Haji Ali 

(“Hasim”) towards him [CLB-1 p. 22-24]. The incident happened on 

31.05.2010 on or about 1.00 pm where the Claimant was confronted by 

Hasim twice at the Claimant‟s workstation. Hasim had initiated physical 

force against the Claimant during the confrontation but the Claimant 

never retaliated towards Hasim‟s abusive and malevolent conduct. The 

Claimant asserts that Hasim‟s unwarranted conduct was very 

intimidating and humiliating, and his continuous hostile behaviour 

towards the Claimant was very detrimental to the Claimant‟s safety, 

dignity and well being in the office. The Claimant avers that four (4) 

discussions to address and resolve the issue had been conducted with 

his immediate superiors namely, Dr. Jaizan Hardi bin M Jais (“Dr. 

Jaizan”) the Claimant‟s Head of Department, COW-1, and COW-2. 

However, they were vain attempts because the complaint lodged by the 

Claimant was not properly addressed by the Company.  

 

12. For fear of his security and safety, the Claimant lodged a police 

report on 01.06.2010 pertaining to the assault by Hasim [CLB-1 p. 25]. 
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The Claimant lodged another police report on 03.06.2010 to amend his 

earlier report due to translation errors, the errors of which were only 

noticed after the Claimant left the police station on 01.06.2010 [CLB-1 p. 

26]. 

 

13. By e-mail dated 17.06.2010, the Claimant reported to COW-1 

about an unlawful intrusion to his 3-tiered drawer locker (“locker”) which 

happened between 10.06.2010 to 14.06.2010. The result of the 

investigation by the KLCC Maintenance showed that there was a forced 

entry to the locker. The forced entry to the locker was inflicted only to the 

Claimant and not to other personnel in the office. Although there was 

nothing of value missing, the Claimant viewed this occurrence as a 

grave compromise towards the security of sensitive company information 

and documents in his locker and also a threat towards his personal 

safety.  

 

14. On 18.06.2010, the Claimant had a meeting with Mr. Amnach a/l 

Ee Niam (COW-3) to address the matter. COW-3 informed the Claimant 

about the Corporate Security Division (“CSD”) counters and the 

reporting process to internal security which were not known by the 

Claimant. COW-3 expressed his concern as to why the Claimant‟s case 

was not referred to directly/immediately to CSD by the Company‟s HR. 

The Claimant contends that this shows that the Company was never 

interested to address his grievances. The Claimant avers that he lodged 

a further police report on the unlawful intrusion of his locker on 

28.06.2010 as there was no appropriate action being taken against the 

culprits [CLB-1 p. 33].  
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15. The Claimant had once again sent an e-mail on 22.09.2010 to the 

Company [CLB-1 p. 34-35] wherein he had expressed his 

disappointment over the Company‟s inaction over his complaints and 

had highlighted the Company‟s unjust and inappropriate actions. He had 

once again addressed the issues of assault by Hasim and the unlawful 

intrusion into his locker in the hope that the Company will take prompt 

action. The Claimant also informed the Company about his discomfort 

and anxiety after those incidents transpired as he was being abused and 

taunted by other employees where they walked past his cubicle and 

coughed and sneezed on purpose, and distasteful rumours were being 

spread about him among the employees. Hasim also continued to 

provoke, taunt and humiliate him, used aggressive tones against him, 

and verbally challenged him in the presence of other employees after the 

assault incident by Hasim. Further the Claimant avers that Mr. Bala 

Sivaceyon, a corporate auxiliary police officer from the Operations 

Department of the Company, threatened him not to use his camera 

around his desk/seating area that he installed with a view to deter the 

wrongdoers from continuously harassing him, or else face disciplinary 

action. Further despite providing a verbal explanation to COW-2 as to 

why he did not attend the TCDM Business Planning Workshop, COW-2 

sent an e-mail to the Claimant requesting a further explanation. The 

Claimant had also been persuaded to “drop” or abandon all accusations 

made against Hasim by COW-2 and Dr. Jaizan. 

 

16. The Claimant contends that the fact that the Company is aware 

and has requisite knowledge of his concerns and yet failed to take 

affirmative steps to deal with the issues when they first arose was very 

unacceptable and incomprehensible and a definite breach of his terms 

and conditions of employment. The Claimant urged the Company to take 
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steps to provide him a safe and secure working environment but this was 

not taken heed by the Company. The Claimant asserted that all of his 

attempts to obtain redress from the Company were unsuccessful. 

Therefore on 12.11.2010, the Claimant wrote a letter to the Company 

claiming that he had been constructively dismissed by the Company 

[CLB-1 p. 36-40]. The Claimant stated that the Company had expressed 

a clear and definite breach of his terms and conditions of employment 

relating to promoting safety within the workplace by not providing him 

with any response to the very serious complaints that he had lodged with 

the Company‟s HR Department. Not only that, the Claimant averred that 

the Company‟s actions were an attempt to create an uncomfortable and 

unbearable working environment with an eventual plan to dispense with 

his services. 

 

17. The Company replied to the Claimant‟s letter of constructive 

dismissal dated 22.11.2010 (which in fact should have been dated 

12.11.2010) and simply denied all allegations without any efforts to look 

into the matter with any level of seriousness or concern [CLB-1 p. 61-

62]. The Company also denied any claim of constructive dismissal 

without offering any explanation to the contrary. 

 

18. The Claimant contends and will so contend regarding the series of 

events as stated above, the Company had treated him unfairly and 

unjustly and was victimized by the Company to drive him out of his 

employment. The Claimant further contends that the aforesaid conduct 

and/or acts of the Company had breached the express and/or implied 

terms of his contract of employment with the Company, inter alia that the 

Company would not conduct itself in a manner likely to damage or 

destroy the relationship of confidence and trust between the parties as 
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employer and employee, it would act towards the Claimant in good faith, 

and it would exercise its powers in relation to the Claimant fairly and 

reasonably.  

 

19. The Claimant contends and will so contend that the series of acts 

or conduct of the Company amounted either individually or cumulatively 

to repudiatory breaches of his contract of employment thus entitling him 

to treat himself as constructively dismissed without just cause or excuse. 

The Company‟s conduct was motivated by mala fide with a view of 

victimizing the Claimant. Further or in the alternative, the Claimant 

contends that the said dismissal is contrary to the principles of natural 

justice, good conscience and equity, and constitutes unfair labour 

practice which ought to be struck down as such by the Industrial Court. 

 

20. In the premise, the Claimant humbly prays that this Court upholds 

his claim for constructive dismissal, breach of principles of natural justice 

and unfair labour practice, and that the Claimant be awarded back 

wages wherein the Claimant‟s salary shall include salary increments and 

adjustments that have been given to employees of the Company, bonus 

that has been declared and paid by the Company, all his allowances as 

stated in the Amended SOC, appropriate contributions towards EPF, be 

reinstated to his former position without loss of seniority and benefits; 

and any other relief this Court deems fit to award. 

 

 

THE COMPANY’S CASE 
 

21. The Company called the following witnesses to give evidence 

during the hearing on 01.06.2016, 30.06.2016, 19.10.2016 and 



12 

 

20.10.2016: 

(a) COW-1:  Pn. Norzeta bt Ismail, Head of HR Management of the 

Exploration and Production Business of the Company 

(01.04.2010 – 30.09.2010) and Manager of the HR Department 

of Petroleum Management, Exploration and Production 

Business of the Company (01.10.2010 – 31.10.2011) at the 

material time. She is currently the Manager of the People 

Planning and Management Department at Petronas Carigali 

Sdn Bhd in Kerteh, Terengganu;  

(b) COW-2: En. Wan Mohd Hanizan bin Wan Ramlan, Senior 

Manager of Technology Management in Technology Capability 

and Data Management of the Exploration and Production 

Business of the Company at the material time. He has retired 

since 22.04.2013; and  

(c) COW-3: Mr. Amnach a/l Ee Niam who was an Executive in the 

Investigation & Intelligence Department, Corporate Security 

Division (CSD) in the Company at the material time. He has 

since left the Company and is currently self-employed.  

 

22. On or before 04.03.2010, the Claimant received his Year End 

Review for 2009 -2010 from his immediate superior COW-2 [COB-1 p. 

12 – 27]. The Claimant notified COW-1 and Cik Arfah binti M Nor vide e-

mail dated 04.03.2010,  that he was dissatisfied with the comments that 

were made by COW-2 in his Year End Review for 2009-2010 and had 

inserted his comments against the said remarks in the said Year End 

Review [COB-1 p. 28 – 29]. 
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23. The Company received a complaint from the Claimant vide e-mail 

dated 31.05.2010 alleging that he has been physically assaulted by one 

En. Hasim bin Ali (“Hasim”). On 01.06.2010 and 03.06.2010, the 

Claimant had lodged police reports in respect of the said assault. On 

08.06.2010, the Company received a letter from the Claimant‟s solicitors, 

Messrs. Gobind Singh Deo & Co. stating inter alia, that the Claimant will 

commence legal action against the Company if action is not taken 

against Hasim [COB-1 p. 50-51]. 

 

24. Fact finding and early resolution to the dispute was initiated at the 

departmental level immediately on 31.05.2010 by COW-2 and Dr. 

Jaizan. The HR Department commenced investigation on 03.06.2010 

[COB-2 p. 1, 2 and 6] and CSD commenced investigation at the request 

of the Group Employee Relations Manager sometime in June 2010 

[COB-2 p. 7, 11, 15, 16 & 17]. The Claimant was fully aware of the same. 

 

25. CSD interviewed the Claimant on 17.06.2010, received documents 

from him on 18.06.2010 and a formal recording of his voluntary 

statement took place on 29.06.2010 after the Claimant‟s return  from his 

leave [COB-4 p. 5-7]. Hasim was interviewed on 25.06.2010 by CSD 

[COB-4 p. 1-4]. COW-2 was also questioned by CSD [COB-4 p. 8-35]. 

The Claimant was placed on notice of the status of the investigation by 

CSD [COB-2 p.17] and a report by CSD was completed on 20.07.2010 

[COB-4 p. 8-35].  

 

26. The Company then issued a Notice to Show Cause dated 

01.09.2010 to Hasim [COB-1 p. 32-34]. By letter dated 23.09.2010, 

Hasim replied to the Notice to Show Cause [COB-1 p. 35-46]. After 

deliberating upon Hasim‟s explanation and the Company‟s internal 
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investigations, the Company then issued a warning letter dated 

15.10.2010 to Hasim [COB-1 p.  47]. 

 

27. On 17.06.2010, the Company received an e-mail from the 

Claimant alleging that his locker at the office has been forcibly opened 

and broken into. On 22.09.2010, the Company received another e-mail 

from the Claimant alleging that his locker at the office has been forcibly 

opened and broken into and that, he was also being harassed by other 

employees from his department [COB-1 p. 55-57]. 

 

28. On 30.09.2010, the Company received an e-mail from Hasim, 

alleging that the Claimant was spying on him by placing a camera on top 

of his desk that was directly facing Hasim‟s workstation [COB-1 p. 58-

62]. On 5.10.2010, two (2) corporate auxiliary police officers from the 

Company approached the Claimant and requested him to remove his 

camera from his desk. Despite the Company‟s instructions and/or 

request to remove his camera, the Claimant refused to cooperate and/or 

adhere to the Company‟s instructions to remove his camera. 

 

29. On 08.10.2010, En. Amir Roslan received another e-mail from                    

Hasim, alleging that the Claimant had from mid-April 2010 to May 2010 

continuously harassed and called him “crab, donkey, cockroach and 

monkey” [COB-1 p. 63]. On 09.11.2010, the Company prepared a Notice 

to Show Cause to be issued to the Claimant. However, the said notice 

was not delivered to the Claimant as the Claimant was absent and did 

not report to work from 12.11.2010 [COB-1 p. 64-67]. 

 

30. By letter dated 22.11.2010 (which in fact should have been dated 

12.11.2010), the Claimant informed the Company that the Company had 
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breached the terms and conditions of his contract of employment by 

failing to provide a safe working environment and therefore, he had 

deemed himself constructively dismissed from the Company with effect 

from 12.11.2010 [COB-1 p. 68-72]. 

 

31. By letter dated 19.11.2010, the Company denied the allegations in 

the Claimant‟s letter of 22.11.2010 (which in fact should have been dated 

12.11.2010) and the Claimant‟s claim for constructive dismissal. The 

Company further requested the Claimant to report back to work by 

22.11.2010, failing which the Company had no other option but to treat 

that the Claimant was  absent from work and had abandoned his 

contract of employment with the Company [COB-1 p. 73-74]. 

 

32. The Company contends and will contend that it had at all material 

time addressed the Claimant‟s complaints, conducted investigations and 

taken appropriate disciplinary actions against the respective employees. 

 

33. The purported averments of victimization, breach of trust and 

confidence, and discrimination therein constitute nothing more than 

mere afterthoughts and are not bona fide in nature. The alleged 

breaches and/or grievances were not raised or brought to the 

Company‟s attention at the material time the Claimant walked out of his 

employment with the Company on 12.11.2010 and do not individually or 

cumulatively constitute breaches to the terms and conditions of the 

Claimant‟s service with the Company. The Company contends and will 

contend that the Claimant‟s complaint in his letter dated 22.11.2010 

(which in fact should have been dated 12.11.2010) were merely confined 

to the alleged failure by the Company to provide a safe and conducive 

working environment in respect of the alleged failure to investigate the 
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alleged assault and the alleged break in of the Claimant‟s locker.  

 

34. The Company contends and will contend that appropriate 

disciplinary action was taken against the alleged perpetrator in respect of 

the complaint of assault by the Claimant whereas the investigation on 

the alleged locker break in revealed that the same was a random act 

and disclosed no possible suspect for an action to be taken by the 

Company. Accordingly the complaints by the Claimant do not form any 

reasonable basis or provide any justifiable grounds to substantiate the 

claim of constructive dismissal by the Claimant on 12.11.2010. 

 

35. The Company prays that the reference and the claim by the 

Claimant be dismissed.  

 

THE LAW AND BURDEN OF PROOF 

 

36. The principle underlying the concept of “constructive dismissal”, a 

doctrine that has been firmly established in industrial jurisprudence, was 

expressed by Salleh Abas LP in the case of Wong Chee Hong v Cathay 

Organisation (M) Sdn. Bhd. [1988] 1 CLJ 45; [1988] 1 CLJ (Rep) 298  in 

the following manner: 

 

“The common law has always recognised the right of an employee to 

terminate his contract and therefore to consider himself as discharged 

from further obligations if the employer is guilty of such a breach as 

affects the foundation of the contract, or if the employer has evinced an 

intention not to be bound by it any longer. It was an attempt to enlarge 

the right of the employee of unilateral termination of his contract beyond 

the perimeter of the common law by an unreasonable conduct of his 

employer that the expression “constructive dismissal” was used.”.  

[Emphasis added] 
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37. In Western Excavating (E.C.C) Ltd. v Sharp [1978] 1 All E.R. 713 

at p. 717 Lord Denning M.R. decided that the correct test to apply in the 

instance of constructive dismissal is the “contract test” as follows: 

 
“If the employer is guilty of conduct which is a significant breach going 

to the root of the contract, or which shows that the employer  no longer 

intends to be bound by one or more of the essential terms of the 

contract, then the employee is entitled to treat himself as discharged 

from any further performance. If he does so, then the employee 

terminates the contract by reason of the employer's conduct. He is 

constructively dismissed. The employee is entitled in those 

circumstances to leave at the instant without giving any notice at all or, 

alternatively, he may give notice and say that he is leaving at the end of 

the notice. But the conduct must in either case be sufficiently serious to 

entitle him to leave at once. Moreover, he must make up his mind soon 

after the conduct of which he complains; for, if he continues for any 

length of time without leaving, he will lose his right to treat himself as 

discharged. He will be regarded as having elected to affirm the (varied) 

contract.”. 

[Emphasis added] 
 
 

38. In Anwar Abdul Rahim v Bayer (M) Sdn. Bhd. [1998] 2 CLJ 197 his 

Lordship Mahadev Shanker J decreed as follows: 

 

“It has been repeatedly held by our courts that the proper approach in 

deciding whether constructive dismissal has taken place is not to ask 

oneself whether the employer's conduct was unfair or unreasonable 

(the unreasonableness test) but whether „the conduct of the employer 

was such that the employer was guilty of a breach going to the root of 

the contract or whether he has evinced an intention no longer to be 

bound by the contract‟. (See Holiday Inn Kucing v Elizabeth Lee Chai 

Siok [1992] 1 CLJ 141 and Wong Chee Hong v Cathay Organisation 

(M) Sdn. Bhd. [1988] 1 CLJ (Rep) 298).”. 

 

39. Furthermore, that constructive dismissal is within the ambit of a 

reference under section 20(3) of the Industrial Relations Act 1967 was 
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reaffirmed by Salleh Abbas LP in Wong Chee Hong v Cathay 

Organisation (M) Sdn. Bhd. (supra) when he said: 

 

“…interpretation of the word „dismissal‟ in our section 20. We think that 

the word „dismissal‟ in this section should be interpreted with reference 

to the common law principle. Thus it would be a dismissal if an employer 

is guilty of a breach which goes to the root of the contract or if he has 

evinced an intention no longer to be bound by it. In such situations, the 

employee is entitled to regard the contract as terminated and himself as 

dismissed.”. 

 

40. In the case of Govindasamy Munusamy v Industrial Court Malaysia 

& Anor (2007) 10 CLJ 266 the court illustrated the following principles 

governing the pre-requisites to found a claim of constructive dismissal: 

 
“To succeed in a case of constructive dismissal, it is sufficient for the 

claimant to establish that: 

 

(i) the company has by its conduct breached the contract of 

employment in respect of one or more of the essential terms 

of the contract; 

 

(ii) the breach is a fundamental one going to the root or 

foundation of the contract; 

 

(iii) the claimant had placed the company on sufficient notice 

period giving time for the company to remedy the defect; 

 

(iv) if the company, despite being given sufficient notice period, 

does not remedy the defect then the claimant is entitled to 

terminate the contract by reason of the company‟s conduct 

and the conduct is sufficiently serious to entitle the claimant 

to leave at once; and 

 

(v) the claimant,  in order to assert his right to treat himself as 

discharged, left soon after the breach.  
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The test for constructive dismissal as it stands is a test on contractual 

breach rather than unreasonableness. Further, where the workman‟s 

claim for reinstatement is based on constructive and not actual 

dismissal, the onus of proving that he has been constructively 

dismissed lies on the workman himself.”. 

[Emphasis added] 

 

41. In the case of Hanafiah Haji Ahmad and Tatt Giap Hardware Sdn 

Bhd (Award No. 178 of 2011),  it was held: 

 

“A single act or series of acts taken cumulatively may amount to a 

repudiatory breach, leading to constructive dismissal. The Court of 

Appeal in the case of Lewis v Motorworld Garage Ltd. [1986] I.C.R. 157 

stated as follows: "It is now well established that the repudiatory 

conduct may consist of a series of acts or incidents, some of them 

perhaps quite trivial, which cumulatively amount to a repudiatory breach 

of the implied term of the contract of employment, that the employer will 

not without reasonable or proper cause conduct himself in a manner 

calculated or likely to destroy or seriously damage the relationship of 

confidence and trust between employer and employee.”. 

[Emphasis added] 

 

42. The question whether there was constructive dismissal as 

complained by the Claimant is one that must eminently be determined in 

the light of its own particular set of facts and there cannot be a definite or 

inflexible interpretation of law.  This principle was enunciated by the High 

Court in the case of Chong Mee Hup Kee Sdn. Bhd. v  Mahkamah 

Perusahaan Malaysia & Anor [2008] 6 CLJ 799. 

 

43. Once these prerequisites for constructive dismissal have been 

established by the Claimant in reference to a dismissal under section 20 

of the Industrial Relations Act 1967, the Industrial Court then moves into 

the next limb of the inquiry; and that is to determine whether the 
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employer had just cause or excuse for the dismissal. Here the burden 

shifts upon the employer. Raus Sharif J (as His Lordship then was) in 

Pelangi Enterprises Sdn Bhd v Oh Swee Choo & Anor [2004] 6 CLJ 157 

refers to this 'shift of the burden', calling that upon the workman as 'the 

first burden of proof' at p.165 and that upon the employer as the 'second 

burden of proof' at p.166. 

 

44. Where this onus or burden of proof is upon any party, it is to be 

proved by that party to a standard of a balance of probabilities. (See 

Ireka Construction Berhad v Chantiravanathan Subramaniam James  

[1995]  2  ILR  11   (Award  No. 245  of  1995)   and  Telekom   Malaysia  

Kawasan Utara v Krishnan Kutty Sanguni Nair & Anor [2002] 3 CLJ 

314).  

 

 

EVALUATION OF EVIDENCE AND FINDINGS OF COURT 

 

Preliminary Objection: Transcripts of recordings 

 

45. The Claimant had in COB-1 submitted a summary of his 

conversations with COW-3 [COB-1 p. 31-32], Dr. Jaizan [COB-1 p. 56-

57], COW-1 [COB-1 p. 58] and COW-2 [COB-1 p. 59-60].  These 

documents were disputed by the Company‟s learned counsel and 

marked as “ID 1” and “ID 2”. Subsequently the Company‟s learned 

counsel requested the Claimant to submit the original recordings of the 

said conversations. The Claimant submitted the recordings of the 

conversations that were recorded vide his handphone and subsequently 

stored in a pen drive/compact disc. The Claimant proceeded to 

transcribe the said recordings, and there was no objection raised by the 
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Company at this point of time. The Company‟s learned counsel raised 

her preliminary objections to the recordings of conversations after going 

through the said transcribed conversations. At that point of time both 

learned counsels submitted on the admissibility of the recordings of 

conversations and the said transcribed conversations. I am of the view 

that to determine the authenticity and admissibility of the recordings of 

the said conversations further evidence was needed that can only be 

adduced during the hearing. It is premature to decide on this issue at 

this point of time without the full benefit of evidence from the Claimant, 

COW-1, COW-2 and COW-3. Dr. Jaizan was not called as a Company‟s 

witness during the hearing. Both counsels were told to submit on this 

point in their written submissions at the end of the hearing for the 

determination of the Court, and the hearing of this matter proceeded to 

avoid any further delay. Notwithstanding the above, the transcribed 

recordings of the said conversations were marked as “CLB-3”.   

 

46. On the issue of admissibility of recordings of conversations, the 

Company‟s learned counsel submitted that the Industrial Court in 

Sanjungan Sekata Sdn Bhd v Liew Tiam Seng [2003] 3 ILR 1155, 

following Mohd Ali Jaafar v PP [1998] 4 CLJ Supp 208  prescribed the 

guidelines/requirements to be complied with in admitting evidence of 

tape recordings as follows: 

 

“In Mohd Ali Jaafar v. PP [1998] 4 CLJ Supp 208, the learned judge 

prescribed matters to be considered when introducing evidence of a 

tape recording: 

 

(a) The tape was run through and found to be clean before the 

recording was made; 

(b) The machine was in proper working order; 

(c) The tape was not tampered with or altered in any way – it should 
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be established in whose possession the tape was at all times; 

(d) The officers (or other witnesses) played the tape over after 

making the recording and heard voices which they can identify; 

(e) A transcript was prepared of the voices; 

(f) The officers (or other witnesses) played over the recording and 

checked it with the transcript as to the identity of the voices and 

as to the conversation. 

 

In addition the following precautionary steps ought to be followed: 

 

(i) Uttering of the introductory and closing words; 

(ii) Breaking of the safety tabs after the recording; and 

(iii) Placing identification marks on the tapes. 

 

 

Meanwhile, Sarkar‟s Law of Evidence, Fourteenth Edition 1993, Reprint 

1996 Volume 1 at p. 141 states: 

 

“…The time and place and accuracy of the recording must be 

proved by a competent witness and the voices must be properly 

identified.  One of the features of the magnetic tape recording is 

the ability to erase and re-use the recording medium.  Because of 

this facility the evidence must be received with caution.  The court 

must be satisfied beyond reasonable doubt that the record has 

not been tempered with...”. 

 
 

47. Although the decision in Mohd Ali Jaafar v PP (supra) regarding 

the admissibility of tape recordings is orbiter, it was applied in the 

Industrial Court case of Sanjungan Sekata (supra). The case of 

Sanjungan Sekata (supra) involved tape recordings. In the case before 

this Court, the conversations were recorded vide a handphone and 

subsequently saved in a personal computer and thereafter stored in a 

pen drive/compact disc. Thus there is clearly a variation in the modus 

operandi of the recordings of conversations in this case as compared to 

the tape recordings in Sanjungan Sekata (supra). Therefore the Court is 

of the view that the principles applicable to the admissibility of tape 
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recordings as set out in Sanjungan Sekata (supra) may not apply 

similarly to handphone recordings that have been saved in a personal 

computer and subsequently stored in a pen drive/compact disc. 

 

48. Based on evidence during the hearing COW-1, COW-2 and COW-

3 stated that the Claimant did not obtain their permission to record the 

conversations they had with him. Under cross-examination, the Claimant 

admitted that he recorded his conversations with the Company's 

employees (COW-1, COW-2, COW-3 and Dr. Jaizan) using his 

handphone without their knowledge. He alleged that he placed his 

handphone on the desk in view of these employees but refrained from 

informing them that he was recording the conversations. Thus the 

Company‟s learned counsel submitted that these recordings can be 

construed as being illegally obtained. The Claimant‟s learned counsel 

submitted that although the recordings were illegally obtained it should 

be admitted as long as it is relevant. In the case of Yap Fat v Southern 

Investment Bank Bhd/Southern Bank Berhad & Anor [2010] 3 ILR 350, 

the Learned Chairman stated as follows: 

 

“…This court is of the considered opinion that the common law position 

on admissibility of illegally obtained evidence which are applicable in the 

Civil Court should also similarly be applicable in the Industrial Court. 

This court does not see the rationale of having two different sets of law 

on admissibility of document whether illegally obtained or legally 

obtained as long as the same is relevant.  

 

This court is of the view that admitting illegally obtained 

documents, as long as it is relevant, in the Industrial Court is 

consistent with s. 30(5) of the Industrial Relations Act 1967 which 

requires the court to act according to equity, good conscience and 

substantial merits of the case without regard to technicalities and legal 

form (emphasis added). ..One would hardly expect an employer to give 
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consent to the production and admissibility of documents if the contents 

therein are not in his favour…”. 

[Emphasis added] 

 

The above principles was applied in the case of Khoo Boo Teong v 

Lemtronics Sdn Bhd [2011] 2 ILR 340. 

 

49. At the outset I would like to emphasise that both the cases of Yap 

Fat v Southern Investment Bank Bhd/Southern Bank Berhad & Anor  

and Khoo Boo Teong v Lemtronics Sdn Bhd do not concern documents 

pertaining to recordings of conversations but are concerning employer‟s 

documents, such as documents relating to credit facilities granted to 

customers, Financial Summary, minutes of meeting and e-mails, 

obtained without the consent of the employer. In these cases the 

authenticity of the documents are clearly not in question. However in the 

case before this Court the authenticity of the recordings are pertinent to 

the issue of its admissibility before this hearing. Based on evidence 

adduced during the hearing the Claimant admitted that he recorded the 

conversations on his handphone, and then saved it on to his personal 

computer. He then passed the said recordings to his solicitors in 

compact discs, and agreed that when he transferred the recordings from 

his handphone to his personal computer those recordings could be 

erased or edited in his personal computer. The Court also finds that 

there are some parts of the transcripts of conversations that are 

incomplete, and some parts that are missing, as can be seen in CLB-3, 

for example: 

 

(a)  at p.2, the transcript of conversation seems to have begun in 

the middle of the conversation with the Claimant saying 

"Hanizan" to COW-3; 
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(b)  at p.98, the conversation between the Claimant and COW-1 

begun with the words “Ok, this issue happened on 31st May, 

end of the month”. It again seems to be as if it is in the 

middle of a conversation; and  

 

(c)  portions of the transcripts of conversations seem to indicate 

that the conversations are clearly inaudible for eg. at p. 

31,33, 36, 38, 40, 41,46, 66, 67, 79, 83, 84, 86, 87, 89, 91, 

102, 107, 114, 124,132, etc. 

 

50. Furthermore all of the Company's witnesses (COW-1, COW-2 and 

COW-3) gave evidence that they were not aware of the recordings of 

their conversations with the Claimant and were not able to confirm the 

accuracy of their conversations as found in the transcripts of 

conversations at CLB-3. COW-1 further gave evidence during cross-

examination that she asked the Claimant whether he was recording their 

conversation and he had denied the same. The Claimant admitted to this 

fact under cross-examination.  

 

51. I concur with the view of the Company‟s learned counsel who 

submitted that recordings done without consent are an invasion of one‟s 

privacy and it was clearly unethical that the Claimant failed to inform the 

said employees about his recording of their conversations. The 

Company submitted that the recordings were furthermore procured in 

breach of the policies and procedures of the Company, specifically 

Clause 2 of Part I [COB-3 p.10], Part II [COB-3 p. 14], Clause 14 of Part 

II C [COB-3 p.24] and Clause 1 of Part III [COB-3 p. 39] of the 

Company‟s Code of Conduct and Discipline. These breaches are be 

treated as misconduct as per Clauses 1.1, 1.2 and 1.3 of Part IV of the 
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Company‟s Code of Conduct and Discipline [COB-3  p. 46-48]. 

 

 

52. The Court concludes that the recordings of conversations were 

obtained in an unethical manner wherein the Claimant did not obtain the 

permission of COW-1, COW-2, COW-3 and Dr. Jaizan to record their 

conversations with him. The accuracy of the transcripts of the said 

conversations were not verified by COW-1, COW-2 and COW-3. Further 

the transcripts of conversations were not complete as parts of it were left 

blank as that portion of the conversation was inaudible. The person who 

did the transcripts of conversations was not called to testify before the 

Court as to how he had done the said transcripts and to explain why 

parts of the conversation were inaudible. Further the Claimant‟s learned 

counsel had failed to establish the chain of evidence in respect of the 

possession or custody of the recordings from the time of its recording up 

to the date of the hearing to eliminate any doubt of tempering, altering or 

editing as he has not shown in whose possession the recordings were at 

all times, as well as where the recordings were kept and how it was kept. 

Thus for the above reasons the Court finds that the recordings of the 

Claimant‟s conversations with COW-1, COW-2, COW-3 and Dr. Jaizan 

and the transcripts of conversations in respect thereto are inadmissible 

in evidence before this hearing.  

 

Claimant‟s constructive dismissal 

 

53. The issues before this Court are whether the Claimant had been 

constructively dismissed by the Company. If the answer is in the 

affirmative, then whether the dismissal was with just cause or excuse. 
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54. The onus is on the Claimant to prove that he was constructively 

dismissed by the Company.  Support for this proposition is found in the 

case of Weltex Knitwear Industries Sdn Bhd v. Law Kar Toy & Anor  

[1998] 1 LNS 258; [1998] 7 MLJ 359 at p. 363 where Abdul Kadir 

Sulaiman J decided as follows: 

 
“The law is clear that if the fact of dismissal is not in dispute, the 

burden is on the company to satisfy the court that such dismissal was 

done with just cause or excuse.  This is because, by the 1967 Act, all 

dismissal is prima facie done without just cause or excuse.  Therefore, 

if an employer asserts otherwise the burden is on him to discharge.  

However, where the fact of dismissal is in dispute, it is for the 

workman to establish that he was dismissed by his employer.  If 

he fails, there is no onus whatsoever on the employer to establish 

anything for in such a situation no dismissal has taken place and the 

question of it being with just cause or excuse would not at all arise.”. 

[Emphasis added] 

 

55. It is trite law that in a constructive dismissal case, the court must 

only look at the grounds stated in the letter of constructive dismissal to 

determine the issue before it, as was held in the case of Bayer (M) Sdn 

Bhd v Anwar Abd Rahim [1996] 2 CLJ 49:  

 

“If the employee leaves in circumstances where these conditions are 

not met, he will be held to have resigned and there will be no dismissal 

within the meaning of the Act. The crucial document that I must 

critically examine is the said letter and the reasons given therein 

for him to walk away from his job claiming constructive 

dismissal.”. 

[Emphasis added] 

 

56. The issues relied by the Claimant upon which he claimed 

constructive dismissal vide his letter dated 22.11.2010 (which in fact 

should have been dated 12.11.2010) are summarized as follows: 
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(a) The Claimant was in disagreement with his Performance 

Appraisal 2009-2010; 

 

(b) The Claimant was assaulted by Hasim on 31.05.2010. To date 

no details or particulars of the outcome of investigation nor 

indication of the punishment against Hasim was provided to the 

Claimant despite his repeated requests. Hasim continues to 

provoke, taunt and humiliate the Claimant; 

 

(c) The Claimant was constantly persuaded by the Company to 

“drop” or abandon the assault complaint against Hasim; 

 

(d) The Claimant‟s locker was forcibly opened and broken into in 

June 2010 which was a further act which made the Claimant 

fear for his safety. There have been no investigations embarked 

on by the Company with regards to this complaint; 

 

(e) The Claimant was directed by 2 corporate auxiliary police 

officers from the Operations Department of the Company on 

05.10.2010 to remove a camera he placed on his desk, despite 

not informing the Claimant the specific Article in the  

Company‟s Code of Conduct and Discipline that prohibited him 

from having a camera at his desk for his protection and safety;  

 

(f) The Claimant was subjected to abuse and taunts by other 

employees where they walked past his cubicle and coughed 

and sneezed on purpose but no action was taken by the 

Company;  
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(g) On 27.10.2010 Hasim used aggressive tones against the 

Claimant and verbally challenged him stating “Do you have a 

problem?” repeatedly when the Claimant happened to glance in 

the direction of his workstation while rearranging articles at his 

workstation;   

 

(h) COW-2 sent an e-mail to the Claimant requesting for an 

explanation on the Claimant‟s absence from the TCDM 

Business Planning Workshop held on 28.10.2010, 29.10.2010 

and 01.11.2010, despite having provided a verbal explanation 

to COW-2 on 02.11.2010; and 

 

(i) Claimant‟s fear for his safety and wellbeing at workplace 

 

57. The Court will now address the above issues. 

 

Issue (a):  Claimant’s disagreement with Performance Appraisal 2009- 

  2010 

 

58. In regards the Claimant‟s Performance Appraisal 2009-2010, the 

Claimant was in disagreement with certain remarks and comments made 

by COW-2 under “Summary of Strengths and Development Areas” at p. 

24 -25 of COB-1. The Claimant raised his dissatisfaction to COW-2 vide 

his e-mail dated 04.03.2010 [CLB-1 p. 21] wherein he stated the reasons 

for his dissatisfaction and hoped that COW-2 would review his remarks 

and comments. He reiterated in evidence that his dissatisfaction was 

pertaining to COW-2‟s comments about him and not on the performance 

rating of 3 given by COW-2.  
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59. However COW-2 maintained his remarks and comments. 

Notwithstanding this, COW-2 agreed that the Claimant‟s opinions and 

rebuttals as set out in the e-mail dated 04.03.2010 be submitted to the 

HR department for consideration during the departmental HRPC (Human 

Resources Planning Committee) meeting. Subsequently the Claimant 

vide e-mail dated 05.03.2010 [CLB-1 p. 21] forwarded his earlier e-mail 

dated 04.03.2010 to COW-1 for her further action. COW-1 was the 

Claimant‟s immediate HR Manager in his department.    

 

60. COW-1 in evidence confirmed that the Claimant‟s views as 

expressed in his e-mail dated 04.03.2010 were highlighted at the 

departmental HRPC meeting where members provided their inputs 

objectively based on their observation on the leadership skills 

demonstrated by the Claimant. COW-1 stated that pursuant to this the 

departmental HRPC meeting confirmed the overall assessment of the 

Claimant and performance rating of 3.  

 

61. I note that the comments raised in the e-mail from the Claimant 

dated 04.03.2010 are generally matters that encompass leadership 

behaviour. COW-2 reiterated that the rating given to all employees is 

determined by two criteria, namely the employee‟s performance and 

leadership behaviour. During the hearing both learned counsels raised 

the issue that the Claimant was assessed as not being a team player. 

Upon perusing the Claimant‟s Performance Appraisal 2009-2010 I note 

that COW-2 did not state that the Claimant was not a team player. 

COW-2 in fact mentioned that the Claimant overall is regarded as a good 

team player and this was confirmed by COW-2 during cross-examination 

where he said “Overall means amongst all assignments given to the 

Claimant, generally the Claimant is a team player overall”.  
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62. On the contrary the fact that the Claimant was not a team player 

was only brought up by COW-2 in his witness statement COWS-2 that 

was filed for the purposes of this hearing wherein COW-2 said in Q&A7 

COWS-2 that the Claimant is “very much an independent worker who 

does not work well in a team.” The Claimant had neither in his e-mail 

dated 05.03.2010 nor in his letter of constructive dismissal complained 

that COW-2 stated that he was not a team player in the Performance 

Appraisal 2009-2010.  

 

63.   During the hearing the Claimant also submitted that for his 

Performance Appraisal 2009-2010 that commenced from 01.04.2009 to 

31.03.2010, COW-2 was not in the best position to evaluate his overall 

performance because he was assigned to work out of office, and 

besides COW-2 he also reported to other heads of different departments 

who should also have evaluated the said performance appraisal. These 

Heads of Departments were En. Dzulkafli B Mansor (Senior Manager) 

from 01.04.2009 – 31.05.2009, En. Haris Majid (PCSB Senior Manager) 

from 01.07.2009 – 2010, and Mr. Eric Sia (GTRM Senior Manager) from 

21.01.2010 – March/April 2010. En. Dzulkafli B Mansor was the 

Claimant‟s Head of Department when he was at PSC Management and 

Business Services, PMU, Miri, Sarawak until 31.05.2010. En. Haris 

Majid was the Claimant‟s immediate superior when he was the 

Secretariat of the PETRONAS Mercury Management Working Group 

(ad-hoc committee) from 01.07.2009-2010. Mr. Eric Sia was the 

Claimant‟s immediate superior when he was a Project Team Member 

PETRONAS R&D Strategy & Implementation (ad-hoc committee) from 

21.01.2010 – March/April 2010.   
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64. However I note that the Claimant had neither in his e-mail dated 

05.03.2010 [CLB-1 p. 21] to COW-1 nor in his letter of constructive 

dismissal complained that his Performance Appraisal 2009-2010 should 

have been collectively done by the 3 other superiors besides COW-2 to 

ensure a fair and transparent appraisal. Thus the Court will not consider 

this matter as it is clearly an afterthought raised for the purposes of this 

hearing.   

 

65. After obtaining the overall performance rating for 2009-2010 of 3, 

the Claimant confirmed that he did not raise any further objections to the 

Company. The Claimant‟s learned counsel submitted that the Claimant in 

evidence stated that he did not complain about the rating of 3 because 

he wanted to avoid a possible M3 rating for Performance Appraisal 

2009-2010 which would result in his dismissal as he had attained an M3 

rating for Performance Appraisal 2008-2009. “M3 rating” means 

marginally meeting or below the expectations of performance and 

behavior. The Claimant cannot blow hot and cold on this issue be for 

whatever reason and this Court concludes that the Claimant did not 

raise any objection to the rating of 3. The Claimant continued to accept 

the bonuses and increments based on the ratings and agreed that he did 

not raise any objections to say that he should have received more in 

terms of bonuses and increments. In fact in evidence he stated that he 

did not complain about the ratings, bonuses and increments, but he was 

not happy about it.  

 

66. Thus the Court finds that the Claimant‟s disagreement with his 

Performance Appraisal 2009-2010 was appropriately addressed by the 

Company.  
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Issue (b): No response from the Company on particulars of outcome of 

 investigation and indication of punishment pertaining to the 

alleged assault incident  

 

The alleged assault incident  

 

67. On 31.05.2010 at about 1.00pm, the Claimant testified that Hasim 

had confronted him twice at his workstation and then Hasim had by his 

right palm slapped the Claimant on his right upper torso (chest). At the 

point of the alleged assault, the Claimant was sitting in his cubicle facing 

his computer and wearing ear phones as stated in his voluntary 

investigation statement at p. 5-7 COB-4. The Claimant in evidence 

stated that he heard Hasim say “dia tidak senang dengan saya” before 

he was allegedly hit by Hasim. The Claimant also affirmed in evidence 

that although he was facing the computer and using ear phones, he 

could still hear Hasim as Hasim was close to him (at arm‟s length) and 

the expression on Hasim‟s face showed that he was angry.  

 

68. The Claimant admitted that after being slapped by Hasim he felt 

pain but it was temporary and lasted for a brief moment. COW-1 

admitted in evidence that the Claimant informed her that he felt pain in 

his chest after being slapped by Hasim. The Claimant did not see a 

doctor nor undergo a medical examination because at the material time 

he believed that there was no real need for him to go for a medical 

checkup as there was no break in his skin or bruising. In evidence he 

stated that for a pain of this nature there was no necessity to see a 

doctor, and neither was he advised by the police to get a medical 

examination when he lodged the police report.  
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69. The Claimant in evidence stated that he did not know why Hasim 

slapped him. In his evidence the Claimant stated that the only exchange 

of words between him and Hasim were as what was recorded in his 

voluntary investigation statement at COB-4 p. 6. 

 

70. COW-2 had stated in the summary of his voluntary investigation 

statement at p. 11 of COB-4 that he heard 2 slaps from his room at the 

time of the incident. However in his witness statement (COWS-2) that 

was filed for the purposes of this hearing, he stated at Q/A 13 that he 

heard a(1) clapping sound and an argument between Hasim and the 

Claimant outside his room. He subsequently during examination-in-chief 

amended Answer 13 of COWS-2 by stating that he heard 2 claps instead 

of one clap. COW-2 stated as follows: 

 
“Q: COW2, Q&A13 (“I heard 2 clapping sounds”).  Cross-refer p.11 of 

COB-4 (5th line from top”  “Moments later WMH (COW-2) heard 2 
slaps”) 
p.17 COB-4 para 7.2  “A moment later WMH (COW-2) heard 2 
slaps”.  In your witness statement you heard “claps” but in other 
documents you said “slaps”. 

A: Not exactly.  It appears to sound different but to me it means the 
same.”. 

 

71. There seems to be inconsistent evidence by COW-2, ie was it a 

“clap” or “slap” that he heard at the time of the alleged assault? COW-2 

in evidence says it is a matter of semantics. I don‟t agree with this as the 

effect of a “clap” as opposed to a “slap” is dissimilar and that which is 

difficult to reconcile.  According to the Oxford English Reference 

Dictionary 2nd ed:  

“Clap” means to strike the palms of one‟s hand together as a signal or 
repeatedly as applause; and  

“Slap” means to strike or a blow with the palm of the hand or a flat 
object. 
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72. The raising of the issue by COW-2 in his witness statement that he 

heard claps instead of slaps is a material contradiction from the 

documents filed before this Court, namely the summary of COW-2‟s 

voluntary investigation statement in COB-4 p. 10-11. In the Federal 

Court case of Tinduk Besar Estate Sdn. Bhd. v. Tinjar Co [1979] 2 MLJ 

229  it was held at p.44 that judicial reception of evidence requires that 

oral evidence be critically tested against the whole of the other evidence 

and the circumstances of the case. His Lordship Chang Min Tatt FJ (as 

his Lordship then was) held as follows: 

 

“Nevertheless the learned trial Judge expressed himself to be 

completely satisfied with the veracity of the respondent's witnesses and 

their evidence. He purported to come to certain findings of fact on the 

oral evidence but did not notice or consider that the respondent's oral 

evidence openly clashed with its contemporaneous documentary 

evidence. For myself, I would with respect feel somewhat safer to refer 

to and rely on the acts and deeds of a witness which are 

contemporaneous with the event and to draw the reasonable inferences 

from them than to believe his subsequent recollection or version of it, 

particularly if he is a witness with a purpose of his own to serve and if it 

did not account for the statements in his documents and writings. 

Judicial reception of evidence requires that the oral evidence be 

critically  tested  against  the  whole of  the  other evidence and the 

circumstances of the case. Plausibility should never be mistaken for 

veracity.”. 

[Emphasis added] 

 

73. Bearing in mind COW-2‟s oral evidence in light of 

contemporaneous documents before this Court, the Court concludes that  

the summary of COW-2‟s voluntary investigation statement in COB-4 p. 

10-11 is contemporaneous with the alleged assault incident then COW-

2‟s  recounting of the same in Court vide his witness statement and oral 

evidence. The Court opines that reliance on the evidence tendered by 
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COW-2 during the hearing should in this regards be treated with caution 

as there has been ample time for him to reminisce upon the facts and 

come up with evidence that are construed as mere afterthoughts. 

 

74. I would like to pause and comment on the fact that the voluntary 

investigation statement of COW-2 was not submitted for this hearing 

although COW-3 confirmed that COW-2 had given his voluntary 

investigation statement for the purposes of the investigation conducted 

by COW-3. Only the summary of COW-2‟s voluntary investigation 

statement was submitted at COB-4 p. 10-11. Thus it is apparent that the 

investigation report at COB-4 submitted for this hearing is incomplete. 

Nevertheless I agree with the Company‟s learned counsel that although 

the voluntary investigation statement made by COW-2 is not before the 

Court, the Claimant‟s learned counsel is at liberty to cross-examine 

COW-2 on the contents of the summary of COW-2‟s voluntary 

investigation statement in COB-4 p. 10-11. Thus I am of the view that the 

Claimant is in no way prejudiced by the absence of COW-2‟s voluntary 

investigation statement and there is no reason to raise an adverse 

inference against the Company under section 114(g) of the Evidence Act 

1950 in respect of its non-production for the purposes of this hearing.  

 

75. During the hearing the Claimant denied the Company‟s learned 

counsel‟s suggestion that he was tapped on his right shoulder by Hasim. 

I agree that the sound most definitely heard by COW-2 was a “slap” and 

not a “tap” because only a slap could produce a sound sufficiently loud 

enough to be heard by COW-2 from his room which was opened at the 

material time. Further this is corroborated by the summary of COW-2‟s 

voluntary investigation statement wherein COW-2 stated that he heard 2 

slaps. 
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76. Further on the issue of whether there was one slap (as alleged by 

the Claimant) or 2 slaps (as alleged by COW-2), I am of the view that it 

is not material as it is apparent from the evidence of the Claimant and 

COW-2 that in fact the alleged incident indeed involved the slapping of 

the Claimant by Hasim.  

 

 Investigation of the alleged assault incident  

 

77. COW-2 admitted that a complaint pertaining to an assault is a 

serious complaint. But he admitted that he did not report the matter to 

the General Manager Group HR Management as per Clause 26.1 of the 

Company‟s Code of Conduct and Discipline [COB-3 p.37] which 

provides that where an employee finds that another employee has 

committed or is about to commit any breach of his terms and conditions 

of employment, such employee shall forthwith report the same to the 

Company‟s General Manager Group HR Management. COW-2 

explained as follows:  

 

“Q: Since Claimant had accused Hasim of assaulting him, why didn‟t 
you report this incident to General Manager, Group HR 
Management as per para 26.1? 

A: At Department level, we wanted to initiate fact finding first.  At that 
point of time, I felt it could be resolved within Department.  I was 
not aware that I had to report in writing to Group HR.”. 

 

Further COW-2 admitted that he did not advise the Claimant to report 

the matter to the General Manager Group HR Management.   

 

78. The Claimant on his own accord sent an e-mail to COW-1 on 

31.05.2010 at 2.12.pm [COB-2 p.2] wherein he lodged a complaint that 

one of his colleagues, Hasim had physically assaulted him on 31.5.2010 
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at about 1.00pm (during lunch time). COW-1 responded to the said e-

mail vide her e-mail dated 03.06.2010 at 4.12pm [COB-2 p.2]. She 

informed the Claimant that the matter should be highlighted to the 

Claimant‟s Head of Department (Dr. Jaizan) to be resolved at 

departmental level. COW-1 in evidence stated that this is within the HR 

Guidelines but yet these guidelines were not put forth before the Court. 

Further COW-1 admitted in evidence that the said procedure is not 

stated in the Company‟s Code of Conduct and Discipline, but asserted 

that it is a practice that such matters should be resolved internally within 

the department. COW-1 confirmed that she did not advise the Claimant 

to report the matter directly to CSD bearing in mind the seriousness of 

the incident. COW-1 further explained: 

 

“Q: Is it a procedure for employee to be directly address his grievance 
with CSD? 

A: No.  Any grievance that need to be escalated to CSD will be 
escalated to Group Employee Relations. Group Employee 
Relations has authority to instruct CSD to do an investigation. 
Even I also cannot go directly to CSD.”. 

 

79. The Claimant met with COW-1 on 09.06.2010 and subsequently 

submitted to COW-1 the sequence of events of the said incident as per 

p. 5 COB-2 on the same day. COW-1 also informed that HR will carry 

out investigations into the alleged assault. According to COW-1 formal 

investigations commenced on 09.06.2010: 

 

“Q: The Claimant wrote another email dated 15.6.2010 (see pg.6, 
COB-2) making numerous allegations against the Company, inter 
alia, that the Company has not taken any action against En. 
Hasim, the Company is sweeping the matter under the carpet and 
that he was being asked to retract his complaint against En. 
Hasim.  You responded vide an email dated 17.6.2010 (see pg. 6, 
COB-2) and stated that the matter is under investigation.  When 
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did the investigation on the alleged assault commence? 

A: Internal investigation commenced as early as 31.5.2010 when the 
Heads of Department held the talks with the Claimant and En. 
Hasim to determine what exactly took place and resolve the 
same.  Formal investigations commenced on 9.6.2010 when I 
sat down with the Claimant to obtain further information.  I 
requested for a chronology of events to be forwarded to me.  After 
assessment of the same, it was escalated to the Group Employee 
Relations Manager.  The Group Employee Relations made their 
own assessment of the matter and the Corporate Securities 
Division (“CSD”) was subsequently given the task of investigating 
the complaint.”. 

 

80. In the e-mail to COW-1 dated 31.05.2010, the Claimant also 

placed the Company on notice that he will be taking legal action against 

the Company should there be no befitting and appropriate response from 

the HR Department. He explained to the Court why he initiated legal 

action and lodged a police report:  

 
“Q:    Re Q124, cross-examination.  Why did you do these things and 

not wait for internal investigation to be completed? 

A: It was apparent to me that the initial response from Company was 
to sweep the matter under carpet by asking me to retract the 
complaint and forego the matter. 

 Purpose to lodge police report was to protect myself against 
any future aggression. 

 Action by my solicitors was meant to push Company in right 
direction to embark on investigations. After solicitors involved, 
can see Company starting to pursue action. Took 2 weeks to get 
Company to do right thing (start investigation), hoping they will 
complete investigation quickly and to ensure my safety.”. 

 

81. There is no provision in any guidelines or directions by the 

Company that the Claimant must exhaust all avenues of complaint in the 

Company before he lodges a police report or initiates legal action 

through his appointed solicitors.  
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82. The Claimant‟s solicitors vide letter dated 08.06.2010 [COB-1 p. 

50-51] which was also copied to COW-1, put the Company on notice of 

possible legal action against the Company and Hasim over the incident.  

 

83. The Claimant in evidence asserted that for fear of his security he 

lodged a police report on 01.06.2010 over the incident. On the 1st police 

report lodged by the Claimant on 01.06.2010 [CLB-1 p. 25] at 2157pm in 

regards the alleged assault incident, the Claimant admitted that there 

was a translation error when it was stated “….beliau turut menampar 

sebelah belakang badan saya…”. The Claimant lodged another police 

report on 03.06.2010 at 1502pm [CLB-1 p.26] for the sole purpose of 

correcting the said translation error and stated as follows “…lelaki 

tersebut telah menampar saya dengan tangannya di bahagian dada 

sebelah kanan sebanyak (1) kali. Saya mendapat kesakitan di bahagian 

dada….”.  He also stated that he amended his race from “Malay” to 

“Eurasian”. The Claimant stated: 

 

“Q: At p.26/25 of CLB-1.  What is word used? 
A: Both times term in Bahasa Malaysia was “menampar”. 
 
Q: What does “menampar” mean to you? 
A: It means “slap” to me.”. 

 

The Court notes that the amendment to the police report subsequently 

made by the Claimant conforms to the same facts pertaining to the area 

of bodily assault that he stated in his e-mail to COW-1 dated 31.05.2010 

at 2.12 pm, namely “…by striking me once on my upper right torso with 

his right palm…”. 

 

84. On the status of the police report, COW-3 in evidence stated that 

the police have decided not to take further action and closed this case. 
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However no documentary proof in respect thereto was submitted during 

the hearing. The Claimant admitted that he did not check on the status of 

his police report as the main reason he made the police report was to 

protect himself from future aggression wherein he stated “Tujuan laporan 

ini adalah untuk perlindungan diri saya takut jadi apa-apa hal”. Further 

COW-1 in evidence stated that the police had advised the Claimant to 

stay away from Hasim and not to provoke him. There was no evidence 

tendered during the hearing pertaining to this fact and I infer that this is 

merely a bare assertion made by COW-1.  

 

85. The Claimant vide e-mail dated 15.06.2010 at 9.19am [COB-1 p. 6] 

expressed his unhappiness to COW-1 that the Company has still not 

taken any action in regards the alleged assault incident. Accordingly 

COW-1 curtly replied vide her e-mail dated 17.06.2010 at 6.25pm that 

the matter is under investigation. The Claimant explained as follows: 

 

“Q: Your 1st complaint on 31.05.2010.  Letter on p.50-51 COB-1 
received on 11.06.2010.  Why did you write e-mail on 15.06.2010 
(p.27 of CLB-1)? 

A: Sent this e-mail as reminder to Company to respond to my then 
solicitors letter dated 08.06.2010. After 7 days it would be 
15.06.2010 which coincides with my e-mail p.27 of CLB-1 dated 
15.06.2010.”. 

 

86. Subsequently COW-3 spoke to the Claimant by telephone on 

17.06.2010 and met him on 18.06.2010 to obtain some relevant 

documents from him. The Claimant admitted in evidence that he told 

COW-3 on 18.06.2010 that he was only available on 29.06.2010 for the 

purposes of giving his official statement to COW-3. The Claimant was 

also aware that COW-3 would be investigating Hasim in regards the 

alleged assault incident when he was copied the e-mail from COW-3 to 
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Hasim dated 18.06.2010 at 3.43pm [COB-2 p. 16]. 

 

87. Hasim in his voluntary investigation statement dated 25.06.2010 

[COB-4 p. 1-4] pertaining to the alleged assault incident on 31.05.2010 

stated that he had been provoked by the Claimant who uttered the words 

“crab is walking” and “crab” to him when he was passing by the 

Claimant‟s workstation.  

 

88. The Claimant in evidence denied that on 31.05.2010 he had 

provoked Hasim by saying the words “crab” and “crab is walking” to him. 

COW-2 confirmed in evidence that he did not hear the Claimant call 

Hasim “crab” and “crab is walking” immediately prior to the incident. 

COW-2 also confirmed that there is no documentary proof that Hasim 

complained to COW-2 that the Claimant called Hasim “crab” and said 

“crab is walking” prior to the alleged assault incident on 31.05.2010. 

COW-2 in the summary of his voluntary investigation statement at p.12 

COB-4 stated that he heard the Claimant mention about “crab” several 

times before and thought it was more of an expression of his frustration 

of his work on his personal computer. I am of the view that in the light of 

COW-2‟s statement perhaps the more appropriate word in this instance 

is “crap”.  

 

89. Further COW-1 confirmed that Hasim had never lodged any 

complaint that the Claimant had called him “crab” or “crab, donkey, 

cockroach and monkey” prior to 31.05.2010. It is noted from evidence 

adduced during the hearing that Hasim only complained for the first time 

to the Company vide e-mail dated 08.10.2010 [COB-1 p. 63] to En. Amir 

Roslan bin A Khalib (HRM/PETH) that the Claimant had used words 

such as “crab, donkey, cockroach and monkey” upon him from April to 
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May 2010. In this e-mail Hasim had never stated that the Claimant used 

words such as “crab” and “crab is walking”. Hasim‟s e-mail dated 

08.10.2010 was written after he replied to the show cause letter dated 

01.09.2010 wherein two charges were leveled against him that related to 

the alleged assault incident. Hasim‟s e-mail dated 08.10.2010 reflected 

his defence of grave provocation by the Claimant through the alleged 

usage of the said words against him which coincidentally was also stated 

in Hasim‟s reply to the show cause letter dated 23.09.2010 as being his 

justification for his actions in relation to the alleged assault incident. I am 

rather perturbed by the fact that Hasim has lodged a complaint in 

October 2010 about the Claimant allegedly having used words such as 

“crab, donkey, cockroach and monkey” upon him from April to May 2010. 

This complaint was coincidently made after Hasim replied to the show 

cause letter on 23.09.2010. Further this matter was not raised in Hasim‟s 

earlier e-mail dated 30.09.2010 [COB-1 p. 58] to En. Amir Roslan bin A 

Khalib wherein he only complained about the Claimant placing his 

camera on his desk.  The delay in the lodgment of Hasim‟s complaint 

was never explained to the Court and I view this evidence with concern 

as well as caution as COW-1 and COW-2 had confirmed that Hasim had 

never complained to them about the said allegations made by Hasim 

against the Claimant.  

 

90. During this hearing, Hasim was not called as the Company‟s 

witness. The courts have often ruled that it is not in each and every 

instance that a witness must be called in a hearing.  It must be an 

important and material witness as was stated by His Lordship Mohamad 

Azmi FCJ in Munusamy Vengadasalam v. PP [1987] 1 CLJ 205; [1987] 

CLJ (Rep) 221; [1987] 1 MLJ 492. This Court finds upon an evaluaton of 

evidence that Hasim is an important and material witness and the 
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Company should have called him to testify so that the Claimant will have 

an opportunity to cross-examine Hasim to enable the Court to verify and 

confirm as to whether the Claimant‟s or Hasim‟s version about the 

alleged assault incident on 31.5.2010 is credible based upon the 

balance of probabilities. At the same time, the Court was also denied the 

opportunity to assess Hasim‟s evidence and demeanour during this 

hearing. Based on the principles of Yong Wee Teck v Silverwell 

Management Sdn Bhd [2016] 2 ILR 384, it is clear that the Company did 

not deny that Hasim was still working for the Company and there was no 

explanation given by the Company as to the failure to produce Hasim as 

a witness in Court. The Court finds that Hasim is an important and  

material witness and it invokes s. 114(g) of the Evidence Act 1950 

against the Company for non-production of Hasim during this hearing.  

 

91. The Claimant agreed that he was aware of the Company‟s actions 

in regards the investigation of the alleged assault incident vide e-mail 

dated 17.06.2010 [COB-2 p.6] from COW-1, and e-mail dated 

18.06.2010 [COB-2 p. 16] and e-mail dated 08.07.2010 [COB-2 p. 17] 

from COW-3. The Claimant admitted that he had received COW-3‟s e-

mail dated 08.07.2010 at 10.49am and he was aware that the 

investigations into the incident by COW-3 was almost completed on 

08.07.2010 and thereafter the full report and recommendations will be 

submitted to HRM Staff Disciplinary Division. Thereafter the Claimant 

was not kept informed by the Company of the progress of the 

investigations and the outcome of the investigations, as well as 

indication of punishment against Hasim in regards the alleged assault 

incident despite his e-mail requesting for information on 22.09.2010. The 

Claimant stated as follows: 
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“Q: What action, if any, did the Company do to handle your 
complaint? 

A: Again, my complaint did not receive the appropriate attention 
expected of the Company. Up to the date of my dismissal the 
Company did not inform me of any action taken against En. 
Hasim.”. 

 

 

Outcome of the investigation 

 

92. The Company issued a Notice to Show Cause dated 01.09.2010 

[COB-1 pp.32-34] to Hasim requiring him to provide an explanation as to 

why disciplinary action should not be taken against him for the following 

charges: 

 

“FIRST CHARGE 

That you, Hasim B Ali (S/N: 17632), in your capacity as 
Manager (Subsurface Technology) Technology, Capability and 
Data Management, Petroleum Management Unit, Exploration 
and Production Division had committed serious misconduct 
when you had slapped on the right upper torso of En 
Justin Maurice Read (Staff No: 123281), Executive (Surface 
Technology), Capability and Data Management, Petroleum 
Management Unit, Exploration and Production Division  on 
31st May 2010 between 1:00 pm to 2:00 pm at his 
workstation using your right palm. 
 

Your conduct constitutes serious misconduct as per Section 
1.3 (iv), Part IV – Discipline, Disciplinary Process and 
Sanctions of PETRONAS’s Code of Conduct and Discipline. 
In the event that you are found guilty of the said misconduct, 
you can be imposed with punishment as per Section 4, Part 
IV of the same Code of Conduct and Discipline.”. 

 

SECOND CHARGE 

That your aforesaid conducts towards your subordinate En 
Justin Maurice Read (Staff No: 123281), Executive (Surface 
Technology) tantamount to an act of violent behavior 
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incompatible with the continuance of the relationship of the 
employer and employee. 

 

Your conduct constitutes serious misconduct as per Section 
1.2, Part IV – Discipline, Disciplinary Process and Sanctions 
of PETRONAS’s Code of Conducts and Discipline. In the 
event that you are found guilty of the said misconduct, you 
can be imposed with punishment as per Section 4, Part IV of 
the same Code of Conduct and Discipline.”. 

  

93. The Company thereafter found Hasim guilty of the 2 charges 

leveled against him, including having slapped the Claimant on his right 

upper torso (chest) with his right palm, and subsequently issued a 

warning to him. It must be emphasized that the Company at no point of 

time denied the Claimant‟s allegation that he was assaulted by Hasim.  

 

94. COW-1 explained the reason behind the Company taking 

disciplinary action against  Hasim: 

 

"The Company reviewed the CSD’s Investigation report, the gravity 
of the alleged offence, gave En. Hasim the opportunity to explain via 
a show cause letter and having considered his explanation, a 
warning was issued. En. Hasim, being a manager, is expected to 
lead by example and he clearly did not demonstrate the right 
leadership behaviour at managerial level. Concrete evidence of 
what actually took place is not there. Both the Claimant as well 
as En. Hasim had their own version of the incident.  The Claimant 
was accused by En. Hasim of using provocative words whereas En. 
Hasim was alleged to have launched the attack without any basis. 
The Company did what it felt is fair by placing a heavier burden on 
En. Hasim to live up to its expectation in terms of behavior. As a 
Manager, we expected him to have handled himself better." 

 

95. The Court is of the view that COW-1‟s explanation is rather 

dubious as she seems to infer that the Company‟s actions to issue the 

show cause letter was made arbitrarily when she stated that “Concrete 

evidence of what actually took place is not there”. Charge 1 in fact 
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specifically stated that Hasim had committed a serious misconduct when 

he had slapped the Claimant‟s right upper torso (chest) using his right 

palm. Furthermore COW-1 is not the proper person to come before this 

Court to explain the Company‟s actions in issuing the show cause letter 

to Hasim. The show cause letter and the subsequent warning letter was 

issued by En. Abdullah Monshie, Head Talent Sourcing and Mobility 

HRM Division.  Unfortunately the Company did not call En. Abdullah 

Monshie to testify during this hearing, thus depriving the Court evidence 

of his reasons for the issuance of the show cause letter and the 

subsequent warning letter.   

 

96. COW-1 explained the reason why the Claimant was not notified of 

the outcome of the investigation on the alleged assault incident. 

 

“Q: The Claimant complains in his email dated 22.9.2010 (see p. 55-
58, COB-1) that he was not informed of the outcome of the 
investigation on the alleged assault.  The Claimant also alleges 
that the Company breached the terms and conditions of his 
employment by not informing him of the outcome of the 
investigation (see p. 68-72, COB-1).  Could you briefly explain the 
reason why the Claimant was not notified of the outcome of the 
investigation? 

A: This email was addressed directly to Pn. Wardati, the Group 
Employee Relations Manager.  I am not aware whether there was 
a reply to this email.  But on 22.09.2010, the investigation has yet 
to be completed.  We have yet to receive En. Hasim‟s reply to the 
show cause (see p. 35-36, COB-1).  The Company would need to 
consider his explanation, deliberate on the appropriate finding and 
the punishment to be meted out.  This is done at the Group 
Employee Relations level.  The warning letter was only issued to 
Hasim on 15.10.2010 (see p.47, COB-1). 

However, it has never been the Company‟s practice or 
requirement of its policy to inform the complainant when 
punishment is meted out on the perpetrator.”. 
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97. The Claimant‟s e-mail dated 22.09.2010 was sent to Puan Wardati 

binti Pathor Rahman (Group Employee Relations Manager) and copied 

to Dr. Jaizan, COW-1 and COW-2. COW-1 admitted that at all times she 

was aware that the Claimant had continuously requested from her the 

outcome of the investigations of the alleged assault incident prior to this 

e-mail. Yet COW-1 adheres to the fact that it is never the Company‟s 

practice or requirement of its policy to inform the complainant (Claimant 

in this case) when punishment is meted out on the perpetrator (Hasim in 

this case). COW-1 admitted that such alleged requirement or policy was 

not stated in Company‟s Code of Conduct and Discipline [COB-3]. 

Neither did she put forth any proof of this alleged Company‟s practice or 

requirement of its policy. The Court construes this is merely a bare 

assertion without any concrete basis. Conversely, I agree with the 

Claimant‟s learned counsel who submitted that the Company‟s Code of 

Conduct and Discipline does not state that the Company does not have 

to inform/update the complainant of any action taken in this case.  

 

98. In the alternative if in fact there does exist such Company‟s 

practice or requirement of its policy (which has not been proven by the 

Company), then why could this fact not be informed to the Claimant. This 

matter could have been informed to the Claimant by Puan Wardati binti 

Pathor Rahman pursuant to the Claimant‟s e-mail dated 22.09.2010. 

Furthermore as this e-mail was also copied to COW-1 and she was the 

Claimant‟s immediate HR Manager in his department and to whom he 

first reported the alleged assault incident, it is not impossible for her to 

liaise with Puan Wardati binti Pathor Rahman to inform the Claimant 

about this so called Company‟s practice or requirement of its policy. It 

must also be noted that there is no proof that the Company responded to 

the Claimant‟s e-mail dated 22.09.2010. Puan Wardati binti Pathor 
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Rahman was also not called as a witness to testify on her actions 

pursuant to the receipt of the Claimant‟s e-mail dated 22.09.2010.  

 

99. Further COW-1 in evidence stated that the Claimant was not 

informed of the outcome of the investigation as the matter is still being 

investigated when the Claimant sent the e-mail dated 22.09.2010. The 

Court opines that this is not a sufficient justification or excuse not to 

inform the Claimant of the status of the investigation. The Claimant could 

have been informed that at this point of time, ie 22.09.2010, the 

investigation had been completed and the show cause letter dated 

01.09.2010 had already been issued to Hasim.  

 

100. COW-1 stated that she would have informed the Claimant of the 

outcome of the investigation on the alleged assault incident if he had 

spoken to her before he claimed constructive dismissal on 12.11.2010. I 

find that COW-1‟s answer is a clear afterthought put forth for the 

purposes of this hearing. Why did she need the Claimant to speak to her 

when she was all the time aware that the Claimant wanted to know the 

outcome of the investigation, namely through his e-mails addressed 

directly to her prior to 22.09.2010 and vide e-mail dated 22.09.2010 

copied to her. The Claimant explained why he did not approach COW-1 

before he claimed constructive dismissal on 12.11.2010 to ask about the 

outcome of the investigation into the alleged assault incident: 

 

“I lost my patience because I waited for 5 ½ months. 
 In p.34-35 of CLB-1, I c.c. to them and none of them replied to me.  Till 
day I walked out, I never knew what punishment was meted out to 
Hasim.”. 
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101. Furthermore the Company did not inform the Claimant the 

outcome of the alleged assault incident on 31.05.2010 when the 

Company replied to the Claimant‟s letter of constructive dismissal on 

19.11.2010 [COB-1 p. 73-74]. The Company merely outright denied all 

allegations set out in the Claimant‟s letter of constructive dismissal. The 

Company further requested the Claimant to report back to work by 

22.11.2010. The Claimant explained why he refused to report back to 

work: 

 

“Q: COB-1, p.73, 74.  Why did you not report for duty on 22.11.2010? 

A: In this letter, Company did not mention if any measures taken to 
address issues of assault, locker break in, victimization, 
harassment as well as intimidating action. 

My trust and confidence in Company deeply eroded and feared 
for my safety.”. 

 

102. The Court concludes that the assault of the Claimant by Hasim did 

take place as the Company confirmed the fact when it found Hasim 

guilty of slapping the right upper torso (chest) of the Claimant with his 

right palm, and thereafter issued a warning to Hasim in respect thereto. 

The Court is of the view that Hasim has caused hurt to the Claimant by 

slapping the Claimant‟s right upper torso (chest) with his right palm. 

“Hurt” under section 319 of the Penal Code is defined as follows: 

 

 “Whoever causes bodily pain, disease or infirmity to any person is 
said to cause hurt.”. 

 

There is no requirement in the law for there to be visible hurt or bruises, 

as long as there has been bodily pain. The fact that the Claimant had 

suffered bodily pain as a result of Hasim‟s slap has been proven vide his 

police report and his statements to COW-1. Furthermore it is without 
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doubt that when a person is slapped there is surely to be bodily pain.  

 

103. The Company‟s learned counsel submitted that the Claimant had 

first provoked Hasim who in turn reacted to the provocation. This has not 

been proven before this hearing and is merely a bare assertion. 

Furthermore the Claimant was never charged by the Company for 

provoking Hasim to commit the assault. Be that as it may, the Court is of 

the view that even if such provocative words had been uttered (of which 

there is no proof), Hasim has no right to physically abuse the Claimant 

by assaulting him. Two wrongs do not make a right.  

 

104. The Court finds that for the aforesaid reasons the Company is 

under an obligation to inform the Claimant of the outcome of the 

investigations and its consequent action against Hasim with regards to 

his complaint against Hasim.  In fact the Claimant was not informed by 

the Company of the aforesaid even after his letter of constructive 

dismissal. He was only aware of the outcome of the investigations and 

the Company‟s actions against Hasim when the Company filed its 

documents for the purposes of this hearing. The Court thus concludes 

that the Company had no intention of informing the Claimant (the 

complainant in this matter) of the outcome of the investigation and its 

consequent actions against Hasim.  

  

Issue (c): Claimant was constantly persuaded to drop or abandon the  

  assault complaint  

 

105. The Claimant alleged that he was persuaded to drop or abandon 

all accusations made against Hasim by his superiors on two occasions, 

namely by COW-2 on 15.06.2010 and on 02.06.2010 by Dr. Jaizan. This 
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was brought up to COW-1‟s attention by the Claimant vide e-mail dated 

15.06.2010 (CLB-1 p. 27). COW-1‟s response was merely to state that 

the matter is under investigation.  

 

106. At p. 7 COB-4 the Claimant in his voluntary investigation statement 

made before COW-3 on 29.06.2010 at 2.30pm stated that “…Saya 

pernah dipanggil oleh Dr. Jaizan untuk bincang sama ada saya ingin 

tukar tempat kerja, adakah saya rasa selamat di pejabat, dan juga 

pujuk saya supaya jangan buat repot polis….”.  

 

107. At p. 11 COB-4 (Report from Investigation and Intelligence 

Department on “Assault Against Another Employee at Petroleum 

Management Unit” dated 20.07.2010) relating to Interview and 

Statements Recordings, the Claimant stated as follows: 

 

“Later on WMH (COW-2) called JMR (Claimant) to his room and try to 

counsel JMR and asked him to cool down. He also advised him that the 

matter should be resolved internally.  

 

Later that evening (31.05.2010) again JMR was called by WMH (COW-

2) and was advised to resolve the matter internally. He was also 

advised to withdraw his complaint to HR and not to lodge police 

report.”.  

[Emphasis added] 

 

108.  COW-2 in his witness statement denied that he had advised the 

Claimant to withdraw or abandon his complaints against Hasim on the 

assault incident, namely by withdrawing his complaint to HR and not to 

lodge a police report.  
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109. Dr. Jaizan was not called to testify in this hearing as a Company‟s 

witness. The Court finds Dr. Jaizan is a material and important witness 

because Dr. Jaizan was the Claimant‟s Head of Department and played 

a pivotal role when the assault incident was first reported to him and 

thereafter in the sequence of events following the assault incident. Dr. 

Jaizan thus could not challenge the Claimant‟s evidence that he had 

tried to persuade the Claimant to not lodge a police report. The 

Company merely stated that Dr. Jaizan had left the Company but the 

Company did not submit evidence of any genuine effort as to the steps 

the Company has taken to secure the attendance of Dr. Jaizan at the 

hearing.  The fact that Dr. Jaizan was no longer in the employment of the 

Company is not a cogent reason to excuse his non-attendance in Court. 

Since the Company failed to produce Dr. Jaizan as a Company‟s witness 

the Claimant was denied his right to cross-examine him in the course of 

this hearing. At the same time, the Court was also denied the opportunity 

to assess his evidence and demeanour during this hearing. In Ho Wah 

Genting Marketing Sdn. Bhd. v. Ismail Kassim Mohd Yussof (1998) 2 ILR 

464, the learned Chairman held that the fact that the material witness 

was no longer with the Company was not a good enough reason for his 

non-attendance as the issue of the Claimant's employment was at stake. 

In the circumstances this Court draws an adverse inference against the 

Company under s 114(g) of the Evidence Act 1950 upon its failure to 

produce Dr. Jaizan as its witness during the hearing. 

 

110. However in regards Dr. Jaizan, the Company placed emphasis on 

the transcripts of the conversation between the Claimant and Dr. Jaizan 

as contained in CLB-3. I find the Company‟s ploy in so doing baffling as 

at the outset of this hearing the Company disputed the authenticity of the 

transcripts of the said conversation and set out its reasons in its 
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submissions as to the reasons why the said transcript of conversations 

should not be used as credible evidence before the Court. In fact the 

Court has ruled that the said evidence as contained in CLB-3 is 

inadmissible for the purposes of this hearing and thus will place no 

reliance of any portion of that evidence.  

 

111. The Court finds that the allegations by the Claimant vide e-mail 

dated 15.06.2010 that he was persuaded to drop or abandon all 

accusations made against Hasim by his superiors, namely COW-2 and 

Dr. Jaizan was never denied by COW-1.  Further in the investigation 

report COB-4 there were no findings in respect of this matter. Although 

COW-2 denied that he had advised the Claimant to withdraw or abandon 

his complaints against Hasim on the assault incident, the Claimant‟s 

accusations that Dr. Jaizan had persuaded him to drop or abandon all 

accusations made against Hasim remains unchallenged.  

 

112. The Court is of the view that the Claimant is not stopped from 

forwarding his complaint to HR as he as an employee has all right to 

seek a redress for the assault incident that has caused him much 

grievance. COW-2 in evidence agreed that an assault is a serious 

complaint and the employee concerned has the right to report a serious 

complaint such as an assault to the police. The Court finds that the 

Company‟s actions to persuade the Claimant to retract the assault 

complaint to HR and not lodge a police report is totally unbecoming and 

callous.  
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Issue (d):  The alleged locker break in 

 

113. The Claimant testified that his locker was forcibly opened and 

broken into within the time frame of between 10.06.2010 and 

14.06.2010. Although there was nothing of value missing, the Claimant 

viewed this occurrence as a grave compromise towards the security of 

sensitive company information and documents in his locker and also a 

threat towards his personal safety. The Claimant contends that the 

forced entry to his locker was perpetrated by someone who perhaps 

could no longer contain his/her resentment towards him. As a result of 

the unlawful intrusion to his locker, the Claimant no longer felt safe to 

work at the office. 

 

114. The Claimant reported the matter to KLCC Helpdesk vide e-mail 

dated 14.06.2010 [CLB-1 p. 30]. Subsequently Mr. Ramesh Maniam 

from Tenant Care confirmed vide e-mail dated 17.06.2010 (2.56pm) 

[CLB-1 p. 28] to the Claimant that the forced entry to the locker was 

inflicted only to the Claimant and not to any other personnel in the office, 

and no other report of a locker break in occurred on the Claimant‟s floor 

at Level 62 in the same time frame (ie between 10.06.2010 and 

14.06.2010). Subsequently the Claimant forwarded this matter to COW-1 

for further action vide e-mail dated 17.06.2010 at 3.32pm [CLB-1 p. 28]. 

This e-mail was also copied to his solicitors, Messrs. Gobind Singh Deo 

& Co [COB-1 p. 50–51].  

 

115. COW-1 responded to the Claimant vide e-mail dated 17.06.2010 at 

6.19pm [COB-2 p.7] and she stated that this matter will be investigated 

by the investigation team. COW-1 was also aware of the e-mail 

correspondence between the Claimant and KLCC Helpdesk and Mr. 
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Ramesh Maniam, Tenant Care as the respective e-mails were also 

forwarded to her by the Claimant. COW-1 subsequently forwarded the 

Claimant‟s e-mail to Pn. Muhaizan bt Muhammad from Group Employee 

Relations on 17.06.2010 at 6.23pm [COB-2 p.11]. Pn. Muhaizan bt 

Muhammad then forwarded this matter to COW-3 for further 

investigation vide e-mail dated 18.06.2010 at 9.57am [COB-2 p.11]. The 

Claimant was never informed of the outcome of the report lodged by him 

with COW-1 or investigations by the Company about the said locker 

break in incident.  

 

116. The Claimant subsequently lodged a police report on 28.06.2010 

at 1834pm [CLB-1 p. 33] in regards the unlawful intrusion of his locker 

as there was no appropriate action being taken by the Company against 

the culprits. The Claimant further agreed that after the Claimant‟s e-mail 

dated 17.6.2010 to COW-1, there was no other communication from 

COW-1 with regards to the investigations into the complaint of his locker 

break in even after his e-mail dated 22.9.2010. 

 

117. The Company submitted that the Claimant‟s allegations on the lack 

of investigations by the Company is spurious and not true as KLCC 

Maintenance had already conducted investigations and there was 

nothing further to investigate. In this regards there is no proof before this 

Court that KLCC Maintenance concluded that there was nothing further 

to investigate. In fact the Claimant had submitted in evidence that the 

result of the investigation by the KLCC Maintenance showed that there 

was a forced entry to his locker.  

 

118. From evidence COW-1 had stated that the Company would 

investigate and submitted the Claimant‟s complaint through Group 
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Employee Relations to CSD. COW-1 never informed the Claimant that 

the Company was not going to investigate the matter further because, as 

alleged by the Company, KLCC Maintenance had already conducted 

investigations and there was nothing further to investigate. The 

Company as usual kept silent and did not inform the Claimant of the 

outcome of the investigations into the locker break in even after his e-

mail dated 22.09.2010.  

 

Issue (e): The alleged threats to the Claimant to not use his camera at 

  his workstation 

 

119. The Claimant explained in his witness statement why he put a 

camera on his desk at his workstation: 

 

Q: Please explain why did you use a personal camera at your desk? 

A: I had been subjected to being abused and taunted by other 
employees where they walked past my cubicle and coughed and 
sneezed on purpose.  I believed that the other staff did this 
because they knew the management would not address my 
concerns as management did not even address my complaint of 
Encik Hasim‟s assault on me for over 5 months.  I was placed in 
an environment which was unsafe, stressful, uncomfortable and 
intimidating.  Therefore, I began placing a camera on my desk 
with a view to deter the wrongdoers from continued verbal, 
physical and mental harassment.  In such a case, it is a 
common and necessary way to protect oneself and one‟s own 
property.  Moreover, the camera could capture crucial details that 
can be used as evidence and was used as a deterrent as I feared 
for my safety.”. 

 

120. The Claimant submitted that the Company had prohibited him from 

using his camera on his desk without giving a reasonable justification for 

such objection. In the Amended SOC, the Claimant stated that he used 

his camera in an attempt to capture evidence of being ill-treated and 
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being teased by the other staff, and was intended to prevent continued 

verbal, physical and mental harassment. The Claimant agreed that he 

did not get the permission of the Company when he installed the 

camera. The camera was visible and his intention to place the camera 

was to deter further possible assault by Hasim and harassment by other 

staff.   

 

121. Hasim complained to HR about the Claimant‟s camera being 

aimed directly at his workstation vide e-mail dated 30.09.2010 at 4.48pm 

[COB-1 p. 53-62]. This e-mail had attachments of phone photos taken 

from 22.09.2010 to 30.09.2010 by Hasim indicating the position of the 

camera. Subsequently on 05.10.2010 the Claimant removed the camera 

upon being requested to do so by 2 corporate auxiliary police officers 

from the Company. The Claimant requested Mr. Bala Sivaceyon (one of 

the corporate auxiliary police officers) to cite the specific article in the 

Company‟s Code of Conduct and Discipline regarding the prohibition of 

the use of a camera in the office. The Claimant states why he put forth 

such a request: 

 
“Q: Why did you request Mr. Bala Sivaceyon to cite the said article for 

you? 

A: This is because on 05.10.2010, two corporate auxiliary police 
officers from the Company threatened me and instructed me not 
to use my personal camera around my desk/seating area or else 
face disciplinary action. Therefore, I requested Mr. Bala 
Sivaceyon to show me the article in the company handbook or 
Code of Conduct which prohibits the use of a personal camera in 
the office.  Besides, pursuant to my Employment Agreement and 
Code of Conduct, there are no express rules which state that the 
installation and use of a personal camera in the premises of the 
Company is strictly prohibited as it intimidated other employees.  
Such prohibition was never made known to the employees.”. 
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122. Mr.  Bala Sivaceyon only informed the Claimant that Part III and IV 

of the Company‟s Code of Conduct and Discipline (without any reference 

to a specific Article) disallowed him to place a camera on his desk. 

COW-1 in evidence stated that the Claimant is disallowed from placing a 

camera on his desk in violation of Clause 14.1 of the Company‟s Code of 

Conduct and Discipline [COB-3 p. 24]. The Court agrees with the 

Claimant‟s learned counsel that this provision refers to the business 

affairs and records of the Company pertaining to formulae, processes 

and manufacturing methods and does not involve the Claimant‟s  

personal recording of his surroundings in the office vide his camera.  

 

123. During the hearing the Claimant admitted that his camera was 

placed on his desk directly facing Hasim‟s workstation only. He admitted 

in evidence that the Company‟s allegation that the other employees of 

the Company were intimidated by his camera was absurd and ridiculous 

as it was clear that the camera was placed facing directly to Hasim‟s 

workstation only. The Court is of the view than this is clearly an invasion 

of Hasim‟s privacy as his workstation is his private space within which he 

is ensured control and freedom to conduct himself (within the limits of 

the Company‟s Code of Conduct and Discipline) and away from the 

probing of his peers, colleagues and superiors. Hasim‟s privacy must be 

respected by the Claimant and in the circumstances the Company was 

therefore entitled to direct the Claimant to remove his camera from his 

desk.   

 

Issue (f): The alleged abuse and taunts by other employees 

 

124. The Claimant raised this issue for the first time in his e-mail dated 

22.09.2010 to Puan Wardati bt Pathor Rahman and copied to Dr. Jaizan, 
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COW-2 and COW-1. He stated that he had been subjected to being 

taunted by other employees in the department (most noticeably Hasim 

and Hamka Ibrahim) where they frequently approach or walk past his 

cubicle and deliberately cough and sneeze when in proximity attempting 

to create psychological tension. In this e-mail the Claimant specifically 

named Hamka Ibrahim and Hasim although there were other employees 

involved. 

 

125. The Claimant in his letter of constructive dismissal stated that his 

camera was placed on his desk to deter wrongdoers from continuously 

harassing him. He subsequently admitted during the hearing that his 

camera was placed on his desk directly facing Hasim‟s workstation only. 

The Company‟s learned counsel submitted that during the hearing the 

Claimant alleged for the first time that during the time he had his camera 

on the desk he did not face any harassment, aggression or taunting from 

any of the staff. The harassment continued after he removed the camera 

on the instructions of the corporate auxiliary police officers. Further the 

Company‟s learned counsel submitted that this is clearly an afterthought 

by the Claimant as this was not pleaded earlier, nor has it been 

addressed to anyone in the Company prior to the Claimant‟s letter of 

constructive dismissal. It was submitted that this Court should dismiss 

this allegation that has not been pleaded by the Claimant. Cases 

referred to are Anwar bin Abdul Rahim v Bayer (M) Sdn Bhd (supra) 2 

MLJ 599, Jebsen & Jessen Engineering (M) Sdn Bhd v David a/l 

Sandanasamy & Anor [2010] 5 MLJ 628, and Abdul Rahman bin Abdul 

Karim v Abdul Wahab Bin Abdul Hamid [1996] 4 MLJ 623. 

 

126. It is without doubt that the Court is mindful that it is trite law that a 

party is bound by its pleadings (See R Rama Chandran v The Industrial 
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Court of Malaysia & Anor [1997] 1 CLY 147 and Ranjit Kaur S. Gopal 

Singh v Hotel Excelsior (M) Sdn. Bhd. [2010] 8 CLJ 629.  

 

127. The Claimant during re-examination on 02.03.2016 stated as 

follows: 

 

“Q. After security demanded you to remove camera from desk, did 

the harassment continue after that? 

  A: Yes.”. 

 

128. The Company‟s learned counsel did not object at all to this piece of 

evidence as regards its admissibility and at the end of the re-

examination, the Company‟s learned counsel merely informed Court that 

she reserved the right to further examine the Claimant on the 

harassment he was subjected to after the removal of his camera. She 

stated that she couldn‟t examine the Claimant at this point of time as she 

has no instructions from the Company on this matter.  

 

129. At the next hearing date on 11.05.2016 the Company‟s learned 

counsel cross-examined the Claimant on this matter as follows: 

 

“Q:  When re-examined by counsel, you brought up fact that 

harassment continued after you removed camera from 

workstation. This statement by you is not addressed by you in any 

letters/e-mails to Company, not in SOC or witness statements. 

A: Disagree.”. 

 

130. On re-examination on 11.05.2016 by the Claimant‟s learned 

counsel, the Claimant stated as follows: 

 

“Q: Is the fact that harassment continued stated anywhere in CD 

letter. 
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A: My CD letter dated 12.11.2010 p. 47 para 2.”. 

 

To this line of re-examination the Company‟s learned counsel did not 

raise any objections during the hearing.  

 

131. Thus it cannot be denied that it was the Company‟s learned 

counsel who had further examined the Claimant on this issue. The 

Company also had lead evidence on this matter wherein COW-1 in her 

witness statement filed in Court on 04.04.2016 addressed this issue at 

Q/A 27. In the case of Superintendent of Lands and Surveys (4th Div) & 

Anor v Hamit bin Matusin & Ors [1994] 3 MLJ 185 in regards to evidence 

that has not been pleaded The Hon. Peh Swee Chin SCJ held that: 

 

“Therefore when such evidence represents a departure from 

pleadings, it should be objected to as when and where it is 

adduced, and it will be too late when it is only objected to later on, 

as in the final submission at the close of evidence in the instant appeal. 

In these circumstances, the party facing such evidence at variance from 

the pleadings, by failing to object, cannot be said to be taken by 

surprise, prejudiced, misled or embarrassed.  

 

Therefore, a court inevitably ought to enquire, when there is failure to 

object to such evidence when it is adduced, whether it is such a radical 

departure, if not, it is a mere variation, modification or a development, 

then the impropriety of admission of such evidence at variance with the 

pleadings is deemed to be waived and the defect in such pleadings 

cured. 

 

In the instant appeal, evidence bearing on the two alleged defences is 

not such a radical departure but a mere development of what had been 

alleged by the defendants. Such a non-radical departure was waived or 

inferentially consented to when the evidence was adduced without 

objection by the plaintiffs.”. 

[Emphasis added] 
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132. Pursuant to the case of Superintendent of Lands and Surveys (4th 

Div) & Anor v Hamit bin Matusin & Ors (supra), the Court concludes that 

the Claimant is merely elaborating on his pleaded case of using his 

camera at his desk to deter wrongdoers from continuously harassing him 

and is a non-radical departure from what was originally pleaded. The 

Company did not object to this piece of evidence and in fact 

acknowledged it as a matter that was pleaded by the Claimant that 

required a response and was not to be disregarded. The Company did 

indeed respond to this evidence vide COW-1‟s witness statement. Thus 

the Court is bound to take cognizance of this evidence.  

 

133. The Claimant‟s immediate superior COW-2 confirmed that he did 

not investigate this complaint. He stated in evidence that he did not 

respond to the Claimant‟s e-mail dated 22.09.2010 because it was in the 

hands of the HR and he did not need to get involved until directed by 

HR. COW-1 in evidence admitted that she was aware of the Claimant‟s 

complaint vide e-mail dated 22.09.2010 that was copied to her. Yet 

COW-1 admitted that she did not investigate or initiate investigation into 

allegations made against Hasim and Hamka Ibrahim.  

 

134. COW-2 stated that he did not question Hasim about the complaint. 

Further upon being asked why he did not meet/speak to the Claimant 

and Hasim after receiving the e-mail he stated:  

“I thought it was not necessary because it was just Claimant‟s feeling 
towards Hasim and Hamka. To act on feelings, I thought it was not 
necessary.”. 

   

135. COW-2 admitted that he approached Hamka Ibrahim about the 

complaint, although there is no documentary proof in this regards.COW-
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2 however put forth contradictory evidence when he explained to the 

Court why he spoke to only Hamka Ibrahim about the complaint: 

 

“Q: Why did you speak to Hamka Ibrahim and not Hasim? 

A: Hamka Ibrahim was my boss.  Earlier Jaizan and when left 
Hamka Ibrahim took over. 

 Hamka Ibrahim was a collegue before that. Spoke to Hamka 
Ibrahim verbally about Claimant‟s statement regarding Hamka 
Ibrahim actions in e-mail. 

Although Hamka Ibrahim has that habit (coughing and sneezing), 
not related to anyone/anytime. 

I said your behavior is considered as intimidating somebody 
else.”. 

 

Upon further clarification by the Court, COW-2 admitted that at the time 

of the incident Hamka Ibrahim was not his boss as Dr. Jaizan occupied 

that position.  

 

“Q: When did Hamka Ibrahim became your boss? 

A: After the Claimant’s constructive dismissal. 
At the time of the incident regarding Claimant, Dr. Jaizan was 
my boss and Hamka Ibrahim was my peer [(same position, 
same department but different unit (Data Management)].”. 

 

136. Thus the Court concludes that there is no evidence that the 

Claimant would have known of Hamka Ibrahim‟s peculiar habit, as 

Hamka was not the boss of TCDM at the material time.  

 

137. The Company tried to justify Hamka‟s alleged harassment by 

speaking about his peculiar habit of coughing to clear his throat. The 

Claimant in evidence stated: 

 
“Q: My instructions are that Hamka has peculiar habit of coughing to 

clear his throat and that was not necessarily intended against 
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you as he does it all the time throughout the day. 

A: Disagree. 
… 
 
Q: Did you approach Wan Hanizan (your superior) and point out to 

him about your colleagues taunting you and spreading malicious 
rumors about you? 

A: Mentioned it verbally to Wan Hanizan but never given 
appropriate attention.”. 

 

138. The Court concludes that the Company did not investigate the 

Claimant‟s complaint of being taunted and abused by Hasim and Hamka 

Ibrahim.  The Company did not communicate with the Claimant at any 

time on the matter of Hamka Ibrahim‟s peculiar habit of clearing his 

throat. The Claimant was not aware of this peculiar habit of Hamka 

Ibrahim, and thus it is understandable that he felt being intimidated by 

such a peculiar behavior when Hamka Ibrahim was in the presence of 

his surroundings. Furthermore Hamka Ibrahim was never brought before 

this Court to confirm that he had in fact such a peculiar habit.  

 

Issue (g):   Hasim allegedly used aggressive tones against the Claimant 

  and verbally challenged him  

 

139. The Claimant raised the issue that on 27.10.2010 Hasim used 

aggressive tones against him and verbally challenged him stating “Do 

you have a problem?” repeatedly when the Claimant happened to 

glance in the direction of Hasim‟s workstation while rearranging articles 

in his workstation. In addition to this the Claimant stated that Hasim 

continued to provoke, taunt and humiliate him in the presence of other 

employees. The Claimant raised this issue for first time in his e-mail 

dated 22.09.2010 to Puan Wardati bt Pathor Rahman and copied to Dr. 
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Jaizan, COW-2 and COW-1. However within a matter of 2 months (from 

22.09.2010 to 12.11.2010) there was no proof that the Company 

investigated this matter nor took any foreseeable action to address the 

issue raised by the Claimant other than to keep silent. This indicated that 

the Company failed to take any concrete measures in regards the 

Claimant‟s complaint bearing in mind that the Company was well aware 

that Hasim had assaulted the Claimant prior to this and at this point of 

time the Company had served a notice to show cause to Hasim in 

regards the said assault incident.  This also corroborated the Claimant‟s 

evidence that he faced further harassment after he removed the camera 

from his desk on the instruction of the corporate auxiliary police officers.  

 

Issue (h): Claimant’s absence from TCDM Business Planning Workshop 

      

140. COW-2 submitted an e-mail dated 04.11.2010 requesting the 

Claimant to explain his absence from the TCDM Business Planning 

Workshop which was held from 28.10.2010 to 01.11.2010 at a hotel.   

 

141. The Claimant stated that he didn‟t attend the workshop, but with 

good reason.  

 

“Q: What was your reason for the absence? 

A: I had provided a verbal explanation to Encik Wan M Hamizan 
(COW-2) on 02.11.2010 that I did not attend the workshop as 
Manager Hasim b Hj Ali was present at the workshop and as it 
was held outside the office, I feared for my safety and had no 
option but to wait for the outcome of the investigations against 
Manager Hasim b Hj Ali for assaulting me and for the investigation 
results pertaining to the unlawful breach of my locker in the office. 
Despite my explanation and obvious fears for my safety, I 
received another email requesting a further explanation.”. 
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142. COW-2 in evidence stated that he told the Claimant that the 

workshop was conducted in a safe environment and did not exempt him 

from attending the workshop. He admitted that prior to workshop on 

28.10.2010, he did mention to the Claimant it is a session with many 

people and that it is a safe environment. However COW-1 did admit that 

prior to the workshop he did not inform Hasim to stay away from the 

Claimant.  

 

143. The Court concludes that COW-2 as the Claimant‟s superior is 

entitled to request for an explanation from the Claimant on the reason he 

absented himself from the workshop as he had disobeyed COW-2‟s 

directions for him to attend the said workshop. The Claimant did not 

submit a letter of explanation in response to COW-2‟s letter. 

Notwithstanding the Company did not issue a letter of insubordination to 

the Claimant for his failure to attend the workshop.  

 

144. The Claimant has thus failed to establish how his grievance 

amounted to a breach of a fundamental term and condition of the 

Claimant's contract of employment. 

 

 

Issue (i): Claimant’s fear for his safety and wellbeing at workplace 

 

 

145. Based on evidence the Claimant feared for his safety and well 

being in the workplace after the assault incident as at all times that was 

his main concern as reflected in all his correspondence and dealings 

with the Company after the assault incident. In the circumstances his 

fear was genuine and undeniable as being assaulted by a senior officer 
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does not happen every day and the fear of it occurring again and his 

safety being compromised was genuinely in the mind of the Claimant. 

Further incidents such as the locker break in and continued harassment 

of the Claimant by Hasim and other Company‟s employees only fuelled 

the Claimant‟s fear for his safety at the workplace.  

 

146. The Court is also of the view that the Company acknowledged the 

Claimant‟s fear for his safety after the assault incident and subsequently 

made attempts to diffuse the tension between Hasim and the Claimant 

by suggesting to relocate the Claimant (Company‟s initiative). This is 

again indicative of the acknowledgement by the Company that the 

assault incident by Hasim upon the Claimant did take place. According to 

COW-1 these attempts were made to provide the Claimant a safe and 

conducive working environment.  

 

 

Relocation of Claimant to another workstation  

 

147. The Company proposed to relocate the Claimant to an office space 

in the HR department that was on the same floor as TCDM. The 

Claimant explained why he did not want to relocate to another 

workstation on the same floor as Hasim. 

 
“Q: Why did you decline offer for relocation? 

A: Company wanted to shift me to another workstation on same floor 
as Hasim Ali.  That did not alleviate the situation because Hasim 
Ali would be on the same area as I am. 
Hasim Ali would still be coming to my workstation if we were on 
same floor.  That would be my reasoning.”. 
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148. COW-1 confirmed that only the Claimant was asked whether he 

wanted to relocate. Hasim was not asked to relocate.  

 
“Q: Did you ask Hasim whether he wanted to transfer workstation? 

A: Did not ask Hasim. 

 Based on situation, it was best for Claimant to be relocated 
instead. 

 It is alleged assault case and Company feels it is best to 
move Claimant to another workstation and Hasim can remain 
where he is.  The suggestion to be transferred offered by HOD 
and on 09.06.2010 when I interviewed Claimant, I offered 
relocation at my level.”. 

 

 

149. The Court is of the view that the Claimant had provided a 

reasonable explanation as to why he considered the relocation proposal 

as not being a genuine attempt by the Company to sort the problem and 

to provide the Claimant a safe and conducive working environment. In 

fact to transfer the Claimant‟s workstation to the HR department away 

from his superiors and colleagues in TCDM is not a viable solution in 

terms of his work performance as it deprives him of the interaction with 

his superiors and colleagues that is required for the effective 

performance of his daily work. The Claimant rightfully opined that the 

attempt does nothing to make him feel safe in his working environment. 

In fact the suggestion to relocate only the Claimant to HR can be 

construed as an action by the Company to ostracize the Claimant from 

his superiors and colleagues in TCDM and consequently adversely 

affect his work performance. Hasim who was the aggressor in this case 

was not asked to relocate, and no plausible reason was given. 
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Claimant’s request for transfer to another department 

 

150. Further the Claimant‟s had also requested for transfer to another 

department (Claimant‟s initiative). This in my view was indicative of the 

Claimant‟s genuine fear to continue to work in his present workstation 

after he was assaulted by Hasim.   

 

151. Based on COB-2 p. 18-22 as early as 16.07.2010 the Claimant 

sought ways and means to be transferred to another department within 

the Company, namely JVM Sector 1 (Shell/Nippon/KPOC), position: 

Executive (JV Surface Technology Operation) JG E1/E2.  

 

152. COW-2 gave evidence that the process of finding a replacement 

for the Claimant‟s role took some time and it was still ongoing at the time 

the Claimant served the Company with his letter of constructive 

dismissal (see Q&A 21, COWS-2).  COW-1 also gave evidence that as 

the vacant position was in Petronas Carigali (a PETRONAS subsidiary 

company), HR has to go through the mobility process such as getting 

approval from the Executive Development Committee in order to transfer 

any staff from the holding company (the Claimant‟s  original position) to 

the subsidiary company. These processes are supposedly contained in 

guidelines that are not before this Court.   

 

153. Puan Sabrina bt Ab Wahab from HR Management Divison vide her 

e-mail dated 09.08.2010 [COB-2 p. 22] informed Puan Rohana bt Abu 

Jasman (requesting party) that the Claimant is releasable with 

replacement. This e-mail was not copied to the Claimant. That seemed 

to be the end of the matter as no evidence of any substantive follow-up 

to the Claimant‟s transfer request was put forth before the Court, other 
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than COW-2‟s evidence in his witness statement that there was no 

success in this matter.   

 

154. The Court concludes that other than relocating the Claimant to 

another workstation that was at another department (HR department) 

away from his workplace at TCDM, the Company took no other 

appropriate action to provide the Claimant a safe and conducive 

workplace environment. 

 

CREDIBILITY OF COW-3  

 

155. I have had the opportunity to observe COW-3 during the hearing 

and assess the evidence that he tendered. I found that COW-3 provided 

inconsistent, contradictory and unreliable evidence.  COW-3 was very 

defensive in his answers and tailored his answers in such a way that I 

personally doubt its accuracy. At one point he changed his answer to a 

question posed to him for as many as 3 times, and I had to caution him 

that he was under oath during the cross-examination. Thus I find the 

credibility of COW-3 very much in doubt. 

 

VICTIMISATION 

 

156. The Claimant pleaded that the Company‟s conduct in addressing 

the various issues as set out in his letter of constructive dismissal was 

motivated by mala fides with a view of victimizing him. It cannot be 

denied that 'victimisation' is a serious charge by an employee against an 

employer. The onus of establishing 'victimisation' will be upon the person 

who alleges it, and thus the Claimant must prove that he was indeed 

victimised by the Company. Since the charge of victimisation is a grave 

one, it must be properly and adequately pleaded giving all particulars 
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upon which the charge is based. Mere allegations, vague suggestions 

and insinuations are insufficient for the court to conclude on the issue of 

victimisation. OP Malhotra in "The Law of Industrial Dispute"(6th Edition) 

Vol. 1, at page 2096: 

 

"Victimisation is a serious charge by an employee against an 

employer which reflects to a degree, upon a subjective attitude of 

the employer evidenced by certain acts and conducts. The onus of 

establishing victimisation is upon the person who alleges it. The 

charge of victimisation being a serious one, it must be properly and 

adequately pleaded; giving all particulars upon which the charge is 

based to enable the employer to fully meet them.  In other words, 

the charge must not be vague and indefinite. The act 

of victimisation being an amalgam of facts relating to acts and 

conduct, inferences and attitudes, these have to be established by 

safe and secure evidence. Mere allegations or vague insinuations 

are not enough.". 

 

157. Firstly the Claimant alleged that the Company's response to 

Hasim's complaint was much quicker than the Company's response to 

his complaint on the assault incident. 

 

158. The Claimant made a report of the assault incident on 31.05.2010 

to COW-1. The investigation of the assault was forwarded to COW-3 on 

17.06.2010, that is 17 days after the Claimant lodged the report with 

COW-1. On the other hand Hasim reported to the Company vide e-mail 

dated 30.09.2010 about the Claimant using his camera at his desk. On 

05.10.2010 (i.e. 5 days after Hasim‟s complaint) 2 corporate auxiliary 

police officers from the Company had approached the Claimant to 

investigate the matter. The Court is of the view that there is disparity in 

the time within which investigation was initiated although both complaints 

would supposedly comply with the same procedures prior to the initiation 
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of investigations.  

 

159. The investigation of the Claimant‟s complaint was completed on 

20.07.2010. The investigation report was submitted to Group HRM Staff 

Disciplinary Committee for further action. However the Court is unaware 

as to when the investigation of Hasim‟s complaint was completed and 

submitted to Group HRM Staff Disciplinary Committee.  

 

160. Pursuant to the Claimant‟s complaint to COW-1 on 31.05.2010 the 

Company issued a show cause letter to Hasim on 01.09.2010, that is 3 

months after the complaint was made. On the other hand, Hasim made 

a complaint against the Claimant vide e-mail dated 30.09.2010 [COB-1 

p. 58-62] and e-mail dated 08.10.2010 [COB-1 p. 63]. The Company 

issued a show cause letter to the Claimant dated 09.11.2010 [COB-1 p. 

64-67], that is 1 month 9 days/1 month of the complaint first being 

made. This is quite a disparity and the disparity in the Company‟s 

dealing of the Hasim‟s complaint was never explained to the Court, 

although most certainly it can be assumed that the same rigorous 

procedures for conducting departmental investigations must have been 

complied with in respect of both complaints. COW-1 put forth her 

reasons as to why the Company needed more time to deal with the 

Claimant‟s complaint. But then again she is not the appropriate person to 

give evidence in this matter as she was not a member of the Group 

HRM Disciplinary Committee. Her evidence is merely her opinion. 

Further the Company‟s learned counsel‟s submission that the Claimant's 

complaint would understandably require a longer time for investigation 

was her mere presumption and constituted a submission from the Bar 

with no substantiated and evidential basis. Further in the case of 

Hasim‟s complaint the Court is not aware if any investigations were 
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conducted as there is no evidence of the Claimant or Hasim being 

investigated thereto, no evidence of the investigation report or any 

recommendations made by CSD in regards the complaint to Bahagian 

Pengurusan Sumber Tenaga Manusia (who issued the show cause letter 

to the Claimant). Thus the Court is of the view that there is clearly a 

disparity in the Company's response to Hasim's complaint which was 

very much quicker than the Company's response to the Claimant‟s 

complaint on the assault incident. 

 

161. On the proposal to relocate, the Company had proposed to 

relocate only the Claimant. Hasim was not asked to relocate. No 

plausible explanation was given as to why Hasim was not asked to 

relocate. COW-1in evidence stated as follows: 

 

“Based on situation, it was best for Claimant to be relocated instead. It 

is alleged assault case and Company feels it is best to move Claimant 

to another workstation and Hasim can remain where he is.”.  (para 116) 

 

I am of the view that if the Claimant could be relocated then why not 

Hasim. COW-1‟s explanation as to why Hasim was not offered relocation 

indicates elements of biasness and gives me the impression that the 

Company saw it fit to ostracize the Claimant rather than Hasim.  

 

162. Based on the aforesaid evidence I am satisfied that the Claimant 

had proved that the Company through its actions had victimized him. 
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CONCLUSION 

163. The Company‟s failure to inform the Claimant of the outcome of 

the investigations and indication of punishment against Hasim pertaining 

to the assault incident, the Company‟s failure to inform the Claimant of 

the outcome of its investigation into his locker break in and the 

Company‟s failure to investigate his other complaints of continued 

harassment, abuse and taunts by Hasim and other Company‟s 

employees  are each a serious breach and constitute clear evidence that 

the Company did not conduct itself in an ethical, responsible and 

transparent manner. Further the said conducts of the Company 

cumulatively caused the Claimant to fear for his safety and well being in 

the workplace.  Yet the Company failed to provide a safe and conducive 

workplace environment to the Claimant.  Thus the Company through all 

the aforesaid conducts did not maintain any standard of integrity, 

openness and accountability. The said conducts of the Company are in 

violation of its duties, responsibilities and obligations towards its 

employees, namely the Claimant, as enshrined in the Company‟s Code 

of Conduct and Discipline. The Company had further breached the 

implied term that is, the duty/obligation not to do anything that could 

destroy the mutual trust and confidence that is necessary to maintain the 

employer-employee relationship. In Aik Poh Rubber Industries Sdn Bhd 

v Goh Seng Hooi [1991] 2 ILR 849A, the Industrial Court held that an 

obligation to maintain ”mutual trust and confidence” includes a term not 

to place the employee‟s personal safety in jeopardy.  In the 

circumstances it is reasonable that the Claimant cannot be expected to 

put up any longer with the said conducts of the Company. The Court 

concludes that the aforesaid conducts of the Company are serious 

breaches and are sufficient for the Claimant to consider himself 
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constructively dismissed. The Company‟s aforesaid breaches are 

tantamount to a breach (express or implied) of a fundamental term of the 

Claimant‟s terms of employment which goes to the root of his contract of 

employment. 

 

164. Furthermore the Claimant being made aware of the Company‟s 

internal procedures pertaining to the investigation of complaints, had 

given sufficient time to the Company to investigate the assault incident 

and locker break in and thereafter take appropriate actions. Although 

Hasim was issued a warning pertaining to the assault incident on 

15.10.2010, yet after 5 ½ months the Company did not inform the 

Claimant of the outcome of the investigations into the assault incident 

and the punishment imposed upon Hasim by the Company.  The 

Company also failed to inform the Claimant of the outcome of 

investigations into the locker break in as well as did not initiate any 

investigations into his complaints of harassment, abuse and taunting by 

Hasim and other Company‟s employees. The Claimant was reprimanded 

by COW-2 on 04.11.2010 for not attending the TCDM Business Planning 

Workshop although he explained to COW-2 that he feared for his safety 

and had no option but to wait for the outcome of the investigations 

against Hasim for assaulting him and for the investigation results 

pertaining to the unlawful breach of his locker in the office. Subsequently 

being unable to put up with the Company‟s aforesaid conducts the 

Claimant was left with no choice and on 12.11.2010 he claimed 

constructive dismissal. Thus the Court concludes that there was no 

inordinate delay when the Claimant claimed constructive dismissal on 

12.11.2010.  
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DECISION 

 

165. In conclusion, taking into account the totality of the evidence 

adduced by both parties and bearing in mind s. 30(5) of the Industrial 

Relations Act 1967 to act according to equity, good conscience and the 

substantial  merits  of  the  case without regard to technicalities and legal 

form, this Court finds that the aforesaid complaints by the Claimant when 

viewed individually or cumulatively amounted to a breach (express and 

implied) of a fundamental term of the Claimant‟s term of employment 

which goes to the root of his contract of employment. The Company by 

its actions no longer evinced an intention to continue with the said 

contract of employment. On the balance of probabilities and having 

considered the factual matrix and circumstances of the case, this Court 

finds that the Claimant has discharged the burden of proof to establish 

that he was constructively dismissed by the Company. 

 

166.  Having found that the Claimant has been constructively dismissed 

the next question is whether the Claimant‟s dismissal is with just cause 

or excuse. Based on the reasons adumbrated aforesaid and the 

Claimant having proven his victimization by the Company, the Court 

finds that the Claimant‟s dismissal was without just cause or excuse, and 

on the substantial merits of the case the Claimant is entitled to succeed 

on his claim of unjust dismissal based on equity and good conscience.   

 

REMEDY 

 

167. As for the remedy the Claimant had sought for reinstatement to his 

original position. COW-1 in evidence stated that the Claimant‟s position 
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in the Company is no longer available as due to the current global oil 

prices, the Company completed a restructuring and as a result most 

positions are not available anymore, including the Claimant‟s position. 

Taking into account the said testimony of COW-1, the Court is also of the 

view that reinstatement is no longer the appropriate remedy. 

Furthermore in this case the Court will not order reinstatement in the 

interest of industrial harmony as the relationship between the Company 

and the Claimant has become strained and irreparable. The Court is also 

aware that the Claimant has already been gainfully reemployed about 1 

½ years after his dismissal. The Court will proceed to award 

compensation in lieu of reinstatement instead.  

 

168. The Court finds that backwages shall be the alternative remedy 

ordered here (See Dr. A. Dutt v Assunta Hospital [1981] 1 LNS 5). On 

the facts of this case, the Claimant‟s last drawn basic salary is 

RM4,936.00.  

 

169. As the principles of equity and good conscience have to be applied 

in the exercise of discretion in granting financial relief, consideration 

ought to be had to the possibility of rescaling the monetary award 

ordered for backwages. After his dismissal the Claimant was jobless for 

about 1 ½ year. In 01.04.2012 he managed to find a permanent job. The 

Federal Court in the case of Dr. James Alfred v Koperasi Serbaguna 

Sanya Bhd. Sabah [2001] 3 CLJ 541 said that when taking into account 

that the workman has been gainfully employed elsewhere after his 

dismissal it „does not necessarily mean that the Industrial Court has to 

conduct a mathematical exercise in deduction‟. Thus in the 

circumstances it is reasonable and fair to make a deduction of 15% for 

post-dismissal earnings.  
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170. On the Claimant‟s prayer for punitive damages, the Claimant has 

not provided sufficient grounds to warrant his claim for the said 

damages.  

 

171. The Court therefore orders as follows: 

 

(a) Backwages from the date of dismissal (12.11.2010) to the last 

date of hearing (20.10.2016) but limited to 24 months: 

RM4,936.00  x 24             =    RM 118,464.00 

Less 15% (post-dismissal earnings) =   RM    17,769.60 

             ---------------------- 

        RM 100,694.40 

                                                      --------------------- 

 

(b) Compensation in lieu of reinstatement of one month‟s salary for 

each completed year of service (01.04.2005 to 12.11.2010) 

 

RM 4,936 x 5     =  RM 24,680.00 

                                                                        --------------------- 

TOTAL           RM125,374.40 

               ============ 
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FINAL ORDER 

 

172. The Court now orders that the Company shall pay the total amount 

of RM125,374.40 (Ringgit Malaysia : One Hundred and Twenty Five 

Thousand Three Hundred and Seventy Four and Cents Forty Only) 

to the Claimant less statutory deductions, if any, through the Claimant‟s 

Solicitor‟s firm Messrs. Richard Talalla & Harun within 30 days from the 

date of this Award. 

 

 

 

HANDED DOWN AND DATED THIS DAY 7 JULY 2017. 

- signed - 

(SAROJINI A/P KANDASAMY) 
CHAIRMAN 

INDUSTRIAL COURT, MALAYSIA 

KUALA LUMPUR 

 

 

 

 

 

 

 

 

 

 

  
 

 

 

 


