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IN THE INDUSTRIAL COURT OF MALAYSIA 

CASE NO. : 11/4-703/20 

 

BETWEEN 

 

VIGNISWARY A/P SUNDRAM 

 

AND 

 

COMMERCIAL MARKETERS AND DISTRIBUTORS SDN. BHD. 

 

AWARD NO. :   1201   OF   2021 

                                                                                                                                                                   

Before   :  Y.A. TUAN ANDERSEN ONG WAI LEONG

     - CHAIRMAN (Sitting Alone)  
 

Venue   :  Industrial Court of Malaysia at Kuala Lumpur 
 

Date of Reference  :  01.07.2020. 
 

Date(s) of Mention  :  03.08.2020, 07.09.2020, 13.10.2020,  

     02.11.2020, 30.04.2021. 
 

Date of Hearing  :  25.03.2021. 

 

Written Submissions 

(Claimant)  :  18.04.2021 & 30.04.2021 

  

Written Submissions 

(Company)  :  16.04.2021 & 26.04.2021 
 

Representation  :  Mr. K. Gunaseelan 

     Malaysian Trades Union Congress (MTUC) 

     Representative for the Claimant  

   

     Ms. Reena Enbasegeram 

      Messrs Shearn Delamore & Co 

     Counsel for the Company   
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A. REFERENCE: 
 

[ 1 ] This is a reference from The Honourable Minister of Human 

Resources, Malaysia to the Industrial Court of Malaysia under Section 

20(3) of the Industrial Relations Act 1967  (“the IRA”) in respect of the 

dismissal of Vigniswary A/P Sundram (“the Claimant”) by her employer, 

Commercial Marketers And Distributors Sdn. Bhd. (“the Company”) on 

31.12.2019. 

 

B. FACTS 

 

[ 2 ] The Company is a wholly-owned subsidiary of British American 

Tobacco Malaysia. The Company involves in marketing, sales and 

distribution of BAT's tobacco / cigarettes products in Malaysia.  

 

[ 3 ] Pursuant to a letter of employment dated 08.03.1982, the Claimant 

commenced employment with the Company as a Quality Control Assistant 

III – Grade 8 on 01.04.1982. The Claimant was made the Confidential 

Administrator with effect from 18.08.2014 and she had held the same 

position until she was dismissed by the Company by way of retrenchment 

on 31.12.2019. 

 

[ 4 ] In early 2019, the Company carried out a restructuring exercise of 

the administration department of some of its offices across the country in 

order to rationalize and reduce the Company’s wide headcount. Various 

administrative staffs including the Claimant were offered the opportunity to 
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participate in the Mutual Separation Scheme (“the MSS”). However, the 

Claimant declined the Company’s offer to participate in the MSS.  

 

[ 5 ] Sometime in July 2019, the British American Tobacco (“BAT”) 

headquarters in England communicated to the Company its decision to 

undertake a global restructuring exercise known as “Project Quantum” 

which would impact all the companies within the BAT Group including the 

Company. The intention of the restructuring exercise was inter alia to 

streamline the operations with a reduced workforce for better efficiency.  

 

[ 6 ] On 17.09.2019, the Company’s Head of Human Resource, 

Marketing, Ram Geetha Arumugam (“Ms. Ram Geetha”) met up with the 

Claimant to discuss and revisit the initial MSS offer made to the Claimant 

previously in early 2019. The Claimant again declined to participate in the 

MSS. 

  

[ 7 ] On 17.10.2019, the Company conducted a town hall meeting with its 

employees including the Claimant to brief them on the Company’s 

directions and the Project Quantum. Ms. Ram Geetha and one, Michael Ma 

Kin Khuen who was the Company’s Head of Trade Marketing and 

Distribution then met up with the Claimant to explain to her the global 

restructuring project and Company’s plan to streamline its workforce.  

 

[ 8 ] The Claimant was eventually handed a retrenchment letter by the 

Company on 18.10.2019. The Company gave the Claimant one (1) month 
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contractual notice of termination and the Claimant’s last day of service was 

on 31.12.2019. The Company offered to pay the Claimant severance 

package of RM125,895.00 in recognition of her past services and for her 

loss of employment.  

 

[ 9 ] Initially, the Claimant refused to accept the aforesaid retrenchment 

letter and the severance package. The Claimant via her email dated 

23.10.2019 appealed to the Company to allow her to continue working for 

the Company but her plea was rejected by the Company vide email dated 

25.10.2019. The Claimant was nevertheless paid the severance package 

after she departed from the Company. 

 

[ 10 ]  The Claimant was unhappy with the termination of her employment 

by way of retrenchment on 31.12.2019 and made a representation to the 

Director General for Industrial Relations for reinstatement. The matter was 

accordingly referred to the Industrial Court.  

 

C. EVALUATION AND FINDINGS OF THE COURT  

 

[ 11 ] It is the Company’s pleaded case that the Claimant was retrenched 

because she was deemed redundant upon the abolishment of her role as a 

Confidential Administrator and there were no other available positions 

which commensurate with her skill set.  
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[ 12 ] At the trial, the Company only called one witness namely Michael Ma 

Kin Khuen (“COW1”) who was the Claimant indirect superior to give 

evidence in support of the Company’s case against the Claimant. The 

Claimant at all material time was reporting to the Area Manager who in turn 

reported to COW1. 

  

[ 13 ] The Claimant on the other hand pleaded in her Statement of Case 

dated 30.09.2020 that the termination of her employment was unfair and 

the Company had failed to consider the measures recommended in the 

Code of Conduct for Industrial Harmony 1975 (“the Code of Conduct”).  

 

[ 14 ] The Claimant did not call any other witnesses to give evidence at the 

trial. Only the Claimant gave evidence in support of her case against the 

Company. 

 

The Law on Retrenchment 

 

[ 15 ] Retrenchment is a form of termination of service but not all 

termination of service is retrenchment. Retrenchment in the context of 

industrial law simply means discharge of surplus labour or staff by the 

employer for any reasons whatsoever otherwise than as a punishment 

inflicted by way of disciplinary action (per S. K Das J in Hariprasad v 

Divelkar AIR [1957] SC 121). 
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[ 16 ] Where an employer is required to reduce his workforce, the employer 

has to establish redundancy necessitating the retrenchment. Redundancy 

refers to a surplus of labour and it is normally the result of reorganization 

or restructuring of the business by the employer. It may also happen when 

the work has reduced, diminished or ceased due to business slowdown or 

other eventualities affecting the employer.  

 

[ 17 ] The legal propositions on retrenchment seek to strike a balance 

between the competing right of the employer to run and reorganize his 

business and the right of the employee to enjoy security of tenure. The 

salient principles revolving retrenchment can be summarized as follows: 

 

(a) It is the right of every employer to decide how he want to conduct or 

organize his business; 

 

(b) It is also the right of every employer to reorganize or restructure his 

business or his workforce provided it is done in good faith;  

 

(c) Selection of staffs to do the work or the size of the workforce is a 

management prerogative; 

 

(d) Retrenchment can be carried out by an employer if a redundancy 

situation has arisen that is to say when there is a surplus of labour. 

However, the burden is on the employer to prove the redundancy;  
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(e) Notwithstanding that the choice of staffs for the work is a 

management’s prerogative, the discretion to retrench staff must be 

exercised fairly and it is always subject to the scrutiny of the court;  

 

(f) The retrenchment exercise must be bona fide and done in 

accordance with the established retrenchment principles such as 

those found in the Code of Conduct including “the Last In First Out” 

(“LIFO”) principle;  

  

(g) The onus of proof is on the employer to prove that the retrenchment 

was done fairly and in good faith; and   

 

(h) There must be good and strong reason for the Company to depart 

from the LIFO principle. 

 

The Company’s restructuring & reorganization  

 

[ 18 ] COW1 gave evidence that in early 2019 the Company had embarked 

on a restructuring exercise of the Company’s administration department of 

its various offices across the country to reduce the Company’s wide 

headcount within the administration department. 

  

[ 19 ] According to COW1, the initial headcount in the administration 

department was 30 and it was reduced to 26 in early 2019 due to attr ition. 

COW1 said that there was a need to further reduce the headcount as the 
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amount of administrative works required to be performed had reduced over 

the years as a result of digitalization and declining industry volume. 

 

[ 20 ] COW1 gave evidence that after the aforesaid restructuring exercise 

of the administration department, the Claimant’s functions were 

substantially reduced. COW1 testified that in March 2019, various 

administrative staffs were offered the opportunity to participate in the MSS 

including the Claimant but she had declined to do so.  

  

[ 21 ] COW1 testified that as a result of the Project Quantum announced 

by the Company’s headquarters in England, several positions including the 

Claimant’s position as the Confidential Administrator at the Kuala Lumpur 

Office was abolished, and consequently the Claimant became surplus to 

requirements of the Company.  

  

[ 22 ] COW1 said he and Ms. Geetha had again approached the Claimant 

in September 2019 to revisit the MSS offer to the Claimant by the Company 

but was rejected once more by the Claimant. Therefore,  according to 

COW1, the Company was compelled to terminate the Claimant’s services 

on the ground of redundancy with effect from 31.12.2019 vide the 

Retrenchment Letter dated 18.10.2019. 

 

[ 23 ] The Claimant has never disputed that the Company had offered her 

the MSS prior to the retrenchment. In fact, the Claimant said that the 
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Company tried to force her to accept the MSS but she repeatedly declined 

the same and insisted to remain with the Company. 

 

[ 24 ] However, the Claimant vehemently denied COW1’s contention that 

after the restructuring exercise of the administration department in March 

2019, the Claimant’s functions were substantially reduced and was 

performing residual function only. COW1 admitted when cross examined 

by the Claimant’s Representative, Mr. K. Gunaseelan (“Mr. Guna”) that 

there were no documents to show that the Claimant’s functions were 

substantially reduced after the restructuring exercise in March 2019 or she 

was merely performing residual function. 

  

[ 25 ] On the facts, save for COW1’s testimony, there is no other evidence 

that the Claimant was performing residual function only, after March 2019. 

Surely, an established organization such as the Company would have had 

some forms of documentary proof to show any change of job scope of the 

Claimant if it was true that the Claimant’s function had been reduced to 

performing residual function. 

 

[ 26 ] I do not think COW1 is the best or right person to testify on the job 

scope of the Claimant or the function that the Claimant’s was performing 

as he was not the Claimant’s direct superior at all material time. It is 

unfortunate that the Claimant’s immediate superior was not called to give 

evidence on the Claimant’s roles and functions, pre and post restructuring 

exercise in March 2019. 
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[ 27 ]  Neither was anyone from the Human Resource Department called to 

give evidence on the alleged reduction of the Claimant’s functions to 

performing residual functions only or change of the Claimant’s job scope 

after March 2019. 

 

[ 28 ] On COW1’s contention that the Claimant’s position as Confidential 

Administrator had been abolished pursuant the Project Quantum and 

consequently the Claimant became redundant, the Company did not 

provide any convincing evidence, oral or documentary on the purported 

abolishment of the Claimant’s position, beside COW1’s testimony.  

 

[ 29 ] In fact, I believe that the Company had wanted to get rid of the 

Claimant even before the Project Quantum was announced by the 

Company’s Headquarters in July 2019. This is obvious as the Company 

had approached the Claimant several times trying to convince her to accept 

the MSS as early as March 2019, prior to the retrenchment. It was the 

decision of the Company to abolish the Claimant’s position and not directly 

related to the Project Quantum. 

 

[ 30 ]  The Claimant admitted that she attended the town hall conducted by 

the Company on 17.10.2019. According to her, the briefings and 

discussions at the town hall were pertaining to some changes on top level 

management only and there was nothing on the position of Confidential 

Administrator.  
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[ 31 ] I have perused the documents produced and tendered by the 

Company on the Project Quantum and the proposed restructuring exercise, 

there was nothing on the abolishment of the position of Confidential 

Administrators under the Project Quantum. The Claimant’s contention on 

what transpired during the town hall is consistent with the aforesaid 

documents. 

 

[ 32 ] The learned Counsel for the Company, Ms. Reena Enbasegeram 

(“Ms. Reena”) submitted that reorganization or restructuring of business is 

the employer’s managerial prerogative wh ich I agree and accept. However, 

there is a fine distinction between an employee being retrenched as a result 

of restructuring and restructuring to retrench the employee.  

 

[ 33 ] The retrenchment in the first situation is the inevitable consequence 

or collateral to the restructuring exercise. Whilst, in the latter case, the 

intention of the restructuring exercise becomes questionable. Where an 

employer retrenched his staffs in the name of restructuring exercise, that 

to my mine is not a bona fide restructuring exercise. 

 

[ 34 ] On the facts, as stated earlier, the Company had wanted to get rid of 

the Claimant even before the Project Quantum was announced by the 

Company’s Headquarters. The Project Quantum was merely a convenient 

excuse for the Company to abo lish the Claimant’s position as Confidential 

Administrator. Therefore, the Court finds that the restructuring exercise to 
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retrench the Claimant, in the name of the Project Quantum, lacking in good 

faith. 

 

[ 35 ] In any event, the retrenchment of the Claimant was not fairly done. 

The Company had failed to apply the LIFO principle. COW1 admitted that 

at the material time, beside the Claimant, there was another person by the 

name of Phang Chee Swen (“Ms. Phang”), holding the same position of 

Confidential Administrator as the Claimant.  

 

[ 36 ] It was not disputed that Ms. Phang was junior to the Claimant in the 

Company and the Claimant had served the Company much longer than Ms. 

Phang. The Company had opted to retrench the Claimant instead and to 

depart from the LIFO principle.  

 

[ 37 ] COW1 gave the excuse that the Claimant did not have the skill  set 

that other Confidential Administrators have in the Company. COW1 quoted 

an example that when Ms. Phang was on leave, the Claimant was not able 

to cover for her.  

 

[ 38 ] The Claimant denied that it was her responsibility to cover for Ms 

Phang when Ms. Phang was on leave. According to the Claimant, it was 

Ms. Zurien Dollah (“Ms. Zurien”) who was supposed to cover for Ms. Phang. 

Ms. Zurien was the Company’s Confidential Secretary.  
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[ 39 ] The Claimant also gave evidence that her roles and functions were 

different from Ms. Phang. This was admitted by COW1 as well.  Therefore, 

I do not think it was fair for COW1 to assess the Claimant’s performance 

based her ability to do someone else jobs when the person was on leave.  

 

[ 40 ] If it was true that the Company had issue with the Claimant’s 

performance, surely there would have been some form of actions or 

warnings being given to her by the Company; but there was none. In any 

event, I do not think that COW1 was the proper person to testify on the 

Claimant’s performance as he was not the Claimant’s immediate superior.  

No reason was given by the Company as to why the Claimant’s immediate 

was not called to give evidence on the Claimant’s performance at the trial.  

 

[ 41 ] In any event, there is no evidence before the Court on whether Ms. 

Phang was able to cover the Claimant’s work when the Claimant was on 

leave or how Ms. Phang was more competent than the Claimant, justifying 

the Company’s departure from the LIFO principle. Ms. Phang was never 

called to give evidence at the trial as well.  

 

[ 42 ] Section 30(5A) of the IRA provides that the Court in making award 

may take into consideration code relating to employment practices which 

include the LIFO principle provided under the Code of Conduct for Industrial 

Harmony 1975. 
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[ 43 ] The Company has to provide strong and good reasons for departing 

from the LIFO principle which the Company has failed to do so. By merely 

asserting that the Claimant did not have the skill  set that of other 

Confidential Administrators or Ms. Phang without substantiating it with any 

proof is insufficient.  

 

[ 44 ] COW1’s claim that the Claimant was not able to cover Ms Phang’s 

work when she was not leave is neither a good or valid reason to depart 

from the LIFO principle. Save for COW1’s bare assertion and his 

implausible claim, there is no evidence to justify the departing from the 

LIFO principle. 

 

[ 45 ] The Claimant had worked for the Company for exceeding 37 years, 

which is almost the entire working life of most the people in our country and 

she had only less than five (5) years before attaining the mandatory 

retirement age of 60 years old.  

 

[ 46 ] This is a fit and proper case for the Court to exercise its discretion to 

apply the LIFO principle. As stated above, the Company has failed to 

provide any good and strong reason to depart from the LIFO principle and 

retrenched only the Claimant. 

 

[ 47 ] Having considered the totality of the evidence and going by equity, 

good conscience and the substantial merits of the case, the Court holds 

that the Company has failed to prove on a balance of probabilities that the 
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Claimant was retrenched as a result the Project Quantum or genuine 

redundancy. The Claimant’s retrenchment purportedly pursuant 

restructuring exercise was lacking in good faith, improper and unfair. 

Accordingly, the Court finds that the Claimant was dismissed without just 

cause or excuse.  

 

D. RELIEF 

 

[ 48 ] As for the relief sought, it may be undesirable to order reinstatement 

of the Claimant to her former employment or position given the lapse of 

time and abolishment of the Claimant’s position by the Company. 

Therefore, the Court will award her compensation in lieu of reinstatement. 

 

[ 49 ] On the back wages, from the evidence presented to the Court, the 

Claimant’s last drawn basic monthly salary was RM3,597.00. The Claimant 

gave evidence that after she was dismissed from the Company, she could 

not secure any employment due to her advanced age and had remained 

unemployed until the trial date. Therefore, the Court is not inclined to make 

any deduction for post dismissal earning against the back wages to be 

awarded to the Claimant. 

 

 [ 50 ] Accordingly, the total amount payable to the Claimant by the 

Company is as follows: 
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(a) Back wages, based on her last drawn basic salary, calculated from 

the date of dismissal (31.12.2019) to the last date of hearing i.e. 

25.03.2021 as follows: 

 

 RM3,597.00 x 15 months (approximately) = RM53,955.00 

 

(b) Compensation in lieu of reinstatement, based on the formula of one 

month salary for every completed year of service, calculated from 

01.04.1982 until the date of dismissal, as follows: 

 

 

 RM3,597.00 x 37 years of completed service = RM133,089.00 

 

TOTAL AMOUNT   : RM53,955.00  

                                        + RM133,089.00 

------------------ 

RM187,044.00 

Less severance package paid          (RM125,895.00) 

      --------------------- 

      RM61,149.00 

      =============    
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[ 51 ] WHEREFORE, the Court hereby orders that the sum of RM61,149.00 

less any statutory deductions, if any, is to be paid by the Company to the 

Claimant via her Representative, Malaysian Trades Union Congress 

(MTUC) within 30 days from the date of service of this award. 

 

HANDED DOWN AND DATED THIS 5 th DAY OF AUGUST, 2021 

 
 

-signed- 
 

     (ANDERSEN ONG WAI LEONG) 
 CHAIRMAN 

      INDUSTRIAL COURT OF MALAYSIA 
    AT KUALA LUMPUR 


