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THE REFERENCE 

 

This is an order of reference by the Honorable Minister of Human Resources 

pursuant to section 20(3) of the Industrial Relations Act 1967 (“IRA”) arising out of 

the dismissal of Poong Wan Keong (“Claimant”) by CAH Management Sdn. Bhd. 

(Cempaka Apartment Hotel) (“Company”) on 14 May 2019. 

 

AWARD 

 

1. The Ministerial Reference, in this case, required the Court to hear and 

determine the Claimant’s dismissal by the Company on 14 May 2019 together with 

few other employees of the Company.  This case was heard together with five (5) 

other related cases, namely Case No. 7/4-1937/19, 7/4-1938/19, 7(5)/4-2128/19, 

7(5)/4-2129/19 and 7(5)/4-2130/19 involving Chung Tian Choy, Ibrahim bin Abdullah, 

Wong Chee Foo, Ng Kee Boon and Anamary D/O Doraisamy (“the Claimants”) 

respectively. 

 

BRIEF FACTS 

 

2. The Company was the operator of Cempaka Apartment Hotel where all the 

Claimants commenced their employment with the Company on 1 May 2017.  The 

Claimant, Poong Wan Keong was employed as Sous Chef with last drawn salary of 

RM4,305.00 before his alleged dismissal. 
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3. Cempaka Apartment Hotel commenced operation around June 2006 has 

over the years operated by the following entities: 

 

Operators of Cempaka Apartment Hotel Tenure 

Cempaka Sdn Bhd June 2006 – April 2012 

Kumpulan MH Sdn Bhd May 2012 – August 2015 

Cempaka Sdn Bhd September 2015 – April 2017 

CAH Management Sdn Bhd  

(the Company) 

May 2017 – 14 May 2019 

Vital Sunshine Sdn Bhd 

(VSSB) 

15 May 2019 to present 

 

4. It was alleged that the Claimants’ employment was transferred to VSSB on 

14 May 2019 from the Company upon the appointment of VSSB as the new operator 

of Cempaka Apartment Hotel with effect from 15 May 2019. 

 

5. The Company states that the Claimants’ employments were never 

terminated but rather, transferred to VSSB thus there is no issue on termination or 

dismissal of employment.  

 

6. On 13 May 2019, a town hall meeting was held at Dewan Selangor, Level 31 

of the same building where the Company was located, the Director of the Company 

had announced, with the attendance of all the Claimants the following: 
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(a) The Company has been terminated as the operator and manager of the 

Cempaka Apartment Hotel with effect from 14 May 2019; 

(b) VSSB had been appointed as the new operator of the Cempaka 

Apartment Hotel with effect from 15 May 2019; 

(c) The employment of the Claimants with the Company will be transferred 

to VSSB with no change in designation, salary and previous years of 

service with the Company will be carried forward and recognized by 

VSSB; and  

(d) That the employment of the Claimants with the Company will effectively 

cease on 14 May 2019 and resume on 15 May 2019 with VSSB. 

 

7. After the conclusion of the town hall meeting, all the six (6) Claimants 

received their respective Letter of Termination from the Company and 

simultaneously a letter of transfer of employment to VSSB dated 10 May 2019.  A 

letter of Offer of Employment from VSSB dated 13 May 2019 was then given to the 

Claimant which he acknowledged accepting it for the second time on the 25 May 

2019. The first acceptance was dated 14 May 2019 (exhibit A-8 of CLB) but 

subsequently the Claimant was made to sign an amended Letter of Offer dated the 

same but with some changes as to the terms previously stated. 

 

8. Both parties conceded the fact that all the Claimants did not voice out their 

dissatisfaction nor make any complaint verbally or in writing to the Company 

regarding the transfer to the new entity although the Claimant did enquire on the 

continuity of his employment with VSSB via letter dated 7 June 2019.  
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9. The Company alleged that they had made arrangements with VSSB to the 

best of their efforts to absorb and re-engage as many employees of the Company as 

possible which, with regards the six (6) Claimants, offered them continued 

employment with VSSB. The Company further avers that the Claimants had 

accepted the offer of continued employment with VSSB and had commenced 

employment effective on 15 May 2019. 

 

10. As submitted by the Company, it has no other business other than operating 

Cempaka Apartment Hotel and with the termination of its contract to operate the said 

hotel, the role of all its employees who were not absorbed by VSSB would become 

redundant.  A total of 60 employees of the Company were re-employed by VSSB 

due to the arrangements which others were subsequently retrenched. 

 

11. The Company avers that the transfer of employment of the Claimants was 

justifiable since the Company has been suffering financial losses coupled with the 

termination of the Company’s services as the operator of Cempaka Apartment Hotel 

on 14 May 2019.  Furthermore, this service was the Company’s sole business and 

source of income. 

 

12. The Company contends that the Claimants’ transfer of employment did not 

involve any changes to the terms of employment as the Claimants are still employed 

in the same position, salary and workplace.  Thus, it was done bona fide without any 

ulterior motive, mala fide intention nor was the transfer done to harass or victimize 

any of the Claimants. 
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13. However, all six (6) Claimants were dissatisfied with the Company’s short 

notice of the transfer exercise and alleged that no valid notice of termination issued 

by the Company.  The Claimants further avers that the transfer of employment was 

done without their consent and they were misrepresented by VSSB on the terms of 

the new employment contract.  They aver that the Company had acted with mala fide 

as the Claimants’ employment were terminated without any payment of 

compensation or termination benefits by the Company.  

 

14. The Claimants further contends that the terms of the offer of employment 

with VSSB are less favourable than what the Claimants then enjoyed with the 

Company.  They claim that they had no choice but to accept the transfer at that 

material time to keep their employment intact. 

 

15. The Claimants now comes before this Court to aver that they were victimized 

by the Company and their termination from employment was without just cause or 

excuse, was actuated by discrimination and motivated by mala fide and was contrary 

to the principles of equity, good conscience and natural justice.  They prayed to be 

reinstated to their former position without loss of seniority, wages or benefits, 

monetary or otherwise, together with arrears of salary. 

 

THE GENERAL LAW 

 

16. It is established law that the function of the Industrial Court in Section 20(3) 

Industrial Relations Act 1967 is two-fold, that is to determine:-  
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(i) whether there is a dismissal; and  

(ii) if so, whether the dismissal was with or without just cause or excuse. 

 

17. In the case of Wong Yuen Hock v. Syarikat Hong Leong Assurance Sdn 

Bhd & Anor Appeal [1995] CLJ 344 the Federal Court held: 

 

“On the authorities, we were of the view that the main and only function of the 

Industrial Court in dealing with a reference under section 20 of the Act (unless 

otherwise lawfully provided by the terms of the reference), is to determine whether 

the misconduct or irregularities complained of by the Management as the grounds 

of dismissal were in fact committed by the workman, and if so, whether such 

grounds constitute just cause or excuse for the dismissal.” 

 

18. The meaning of “dismissal” in s. 20 of the Act was not clearly defined but it 

simply means the termination of employment by an employer.  In the case of 

Colgate Palmolive Sdn. Bhd. v. Yap Kok Foong [1998] 2 ILR 965 (Award No. 

368 of 1998) it was held as follows:  

 

“In a section 20 reference, a workman’s complaint consists of two elements: firstly, 

that he has been dismissed, and secondly that such dismissal was without just cause 

or excuse. It is upon these two elements being established that the workman can 

claim his relief, to wit, an order for reinstatement, which may be granted or not at 

the discretion of the Industrial Court. As to the first element, industrial 

jurisprudence as developed in the course of industrial adjudication readily 

recognizes that any act which has the effect of bringing the employment contract to 
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an end is a ‘dismissal’ within the meaning of section 20. The terminology used and 

the means resorted to by an employer are of little significance; thus, contractual 

terminations, constructive dismissals, non-renewals of contract, forced resignations, 

retrenchments and retirements are all species of the same genus, which is 

‘dismissal’.” 

 

19. The standard of proof is on a balance of probabilities.  See the case of 

Telekom Malaysia Kawasan Utara v. Krishnan Kutty Sanguni Nair & Anor 

[2002] 3 CLJ 314 and Ireka Construction Berhad v. Chantitavathan 

Subramaniam James (1995) 2 ILR 11.  

 

20. As a Court of arbitration, Section 30(5) of the Act requires the Court to 

decide a case in accordance with equity and good conscience.  It was held in the 

case of Nadarajah & Anor v. Golf Resort (M) Sdn Bhd [1991] 2 MELR 271 as 

follows: 

 

“It is therefore to be observed that in view of the provisions of s. 30(5) of the Act , 

the Industrial Court must act according to equity, good conscience and the 

substantial merits of the case without regard to technicalities and legal form. 

Technical rules such as estoppel, limitation, lathes, acquiescence, etc, (unless 

otherwise provided for in the Act) have no place in industrial adjudication and they 

should not be allowed to be invoked for defeating claims which are just and 

proper.” 
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21. Further, in the case of James Clement Hii Gin Kion v. Menteri Sumber 

Manusia & ANOR [2015] 2 MELR 525, the High Court reiterates as follows: 

 

“The Industrial Relations Act 1967 (IRA) was intended to promote industrial 

harmony and is a piece of social legislation. In fact pursuant to the provisions of s 

30(5) IRA the court (Industrial Court) is enjoined to act according to equity, good 

conscience and the substantial merits of the case without regard to technicalities 

and legal form. From this it can be gathered that the normal rules of evidence and 

procedure that normally operate in the sphere of civil evidence and procedure do 

not apply with equal force to industrial proceedings. Even though s 30(5) of the 

IRA applies to proceedings before the Industrial Court, the spirit and intention of 

the IRA and the manner in which industrial disputes ought to be approached as a 

whole are clearly evident.” 

 

ISSUES 

 

22. The issue before the Court is whether the transfer of employment by the 

Company to VSSB constitute a termination of employment of all the Claimants and 

not a mere transfer as alleged by the Company. 

 

23. If the above mention issue was in the affirmative, then this Court will then 

consider whether the termination was with just cause and excuse. 

 

 

 

https://www.elaw.my/ElawLegislationDisplay.aspx?info=y9FJZImDFj5XacegN49RbV1pdYVRcyhA
https://www.elaw.my/legislationSectionDisplayed.aspx?info=oCFzsY7+rEACxBmHegQtfWW0d7ZE5ISh6fmZnDeRB/k=
https://www.elaw.my/legislationSectionDisplayed.aspx?info=oCFzsY7+rEACxBmHegQtfWW0d7ZE5ISh6fmZnDeRB/k=
https://www.elaw.my/legislationSectionDisplayed.aspx?info=oCFzsY7+rEACxBmHegQtfWW0d7ZE5ISh6fmZnDeRB/k=
https://www.elaw.my/legislationSectionDisplayed.aspx?info=oCFzsY7+rEACxBmHegQtfWW0d7ZE5ISh6fmZnDeRB/k=
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EVALUATION OF EVIDENCE  

 

The Claimants’ Case 

 

24. The Claimants contends that once the Company had a change of ownership, 

there will be a termination of service of the existing employees and thus require the 

Company to give notice of termination of service (case of Radtha D/O Raju v. 

Dunlop Estates Bhd (1996) 1 MLJ 561 was referred). 

 

25. The Claimants also quoted the Company using the term “Notice of 

Termination of Employment” in their Statement In Reply and submits that the 

Company intended the exercise as a termination of employment rather than a mere 

transfer of employment.  

 

26. The Claimants referred to the case of George Town Holdings Berhad v. 

Chan Wan Tak (1997) 3 ILR 935 as an authority on the principle of transfer of 

employees which rights to do so only applicable to a transfer between the same 

organization and not to a different Company. 

 

27. The Claimants also submit that the closure of the Company was not bona 

fide and done to negate the Claimants’ rights for compensation or termination 

benefits. 
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28. The Claimants avers that they were under undue influence by the Company 

into signing the acceptance letter as they were not given an appropriate period of 

notice of the same.  Further, the case of Barat Estate Sdn Bhd v. Parawakan 

Subramaniam (2000) 4 MLJ 107 was referred to which the Court of Appeal states 

as follows: 

 

“Section 12(3) which begins with a non obstante clause makes it clear in the 

context of para. (f) that where there is a termination of service because of a change 

in the ownership of the business in which the employee is employed, the employer 

must give the employee the appropriate period of notice. Accordingly, having the 

purpose of the Act in mind, it is apparent that parliament has conferred upon an 

employer the duty to give his employee due notice of termination in the event of a 

sale of the relevant business.  To put it another way, it is the right of the employee 

to receive a notice of termination of the appropriate length as prescribed by sub-s. 

2 of s. 12 in the event that the business in which he is employed is sold off to a third 

party. It is apparent that the section does not recognise the automatic continuation 

of employment with the new owner of the business. 

 

When viewed in its proper context, the result intended by the Act in the provisions 

now under consideration is entirely in keeping with the constitutional rights of an 

employee. One begins with the premise that every employee has a right to choose 

his employer.  And no person may dictate to another that he shall be the employee 

of the former.  When an employer sells off his business to another, he must give his 

employees the right to make a choice as to the course he or she wishes to adopt. 

The employee may, because of an existing relationship, wish to be employed by the 
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former employer in some other business that such employer may have.  Or he may 

wish to seek employment elsewhere altogether.  Or he may wish to remain in the 

same business under a fresh contract with the acquirer of the business. The giving 

of notice by the former employer upon the sale of a business thus enables the 

employee to exercise his right to the choice that he is entitled to make.  A failure to 

give notice deprives the employee of his right to make a choice.” 

 

29. The Claimants further submits that there was inequality of bargaining power 

between the parties which resulted in the Claimants had no other option but to agree 

with the new terms of employment and/or the transfer. 

 

30. The Claimants also referred to the Federal Court case of Affin Bank Bhd v. 

Mohd Kassim (2012) MLJU 1789 which states as follows: 

 

“[77] The position at common law is well established. Upon transfer of a business, 

an employee cannot, against his will, be obliged to work for a new employer who 

equally cannot be obliged to take him. It is a repudiatory breach of contract to 

purport to change the identity of an employer without the consent of an employee. 

 

[78] In Nokes (supra) Viscount Simon LC observed that: 

... a fundamental principle of our common law... is that a free citizen, in the 

exercise of his freedom, is entitled to choose the employer whom he promises 

to serve, so that the right to his services cannot be transferred from one 

employer to another without his assent. 
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[79] Thus the relationship between employer and employee has always been 

regarded by the common law as essentially personal.” 

 

31. The Claimant then referred to the specific terms in the employment contract 

between the parties with regards re-designation or transfer as follows: 

 

“REDESIGNATION / TRANSFER / SECONDMENT 

 

In line with the Company’s vision to encourage continuous learning and career 

development planning for all staff. You may be re-designated or transferred from 

on post to another within the company, or from one station to another without any 

loss of service or seniority or education in remuneration and benefits. Such transfer 

or re designation will be done through consultation with the staff taking into 

consideration his/her career growth as well as the company’s manpower 

requirements and succession planning.” 

 

32. Hence the Claimants submits that only transfer within the Company are 

allowed and any act of transfer of employment to a separate new entity is not valid 

and constitute a repudiatory breach of contract if done without the prior consent of 

the Claimants. 

 

33. It was also the Claimants’ pleaded case that the terms of the new 

employment were less favourable than the existing terms with the Company.  The 

Claimant’s witness statements at Q&A 17 states as follows: 
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“J17 Perbezaan jelas terma-terma perkhidmatan antara syarikat dan Vital 

Sunshine Sdn Bhd adalah seperti berikut: 

 CAH MANAGEMENT SDN 

BHD 

VITAL SUNSHINE SDN 

BHD 

 

Working hours 

 

Monday – Friday   9.00 am to 

5.30 pm 

Lunch Break         1.00 pm to 

2.00 pm 

Saturday             9.00 am to 1.00 

pm 

Sundays are rest days 

 

Two (2) Saturday off per 

months. 

 

 

According to the duty roster 

scheduled by the superior and 

approved by Head of 

Department. 

 

Insurance 

 

The Company will undertake to 

insure your for personal accidents 

up to an equivalent to five year 

annual salary 

 

 

Tiada 

 

Medical 

Expenses 

 

Company will pay personal 

medical expenses, excluding 

specialist, dental and optical 

treatment fees. 

 

Company will pay personal 

medical expenses, excluding 

specialist, dental and optical 

treatment fee not more than RM 

300 per annum. 

 

 

Transfer 

 

Transfer or re-designation will 

done through consultation with 

the staff taking consideration his / 

her career growth as well as the 

Company’s manpower 

requirements and succession 

planning. 

 

Employee may be transferred to 

another position at the discretion 

of the management. 
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34. Finally, as an additional submission, if this Court finds that there was a 

termination, the Claimants submits that the same was not done with just cause and 

excuse.  

 

35. It was submitted that the Company’s witness failed to show any evidence 

with regards to the Company’s financial position to justify their act of terminating its 

employees.  COW1 was not involved in the accounting of the Company and unable 

to give evidence about the profits and losses of the Company at that material time. 

 

The Company’s Contention 

 

36. The Company submits that the Claimants’ employment with the Company 

was never terminated but transferred to VSSB with terms and conditions of service 

which are not less favourable than their existing terms and conditions with the 

Company. 

 

37. The Company referred to Clause 7 of the Service Apartment Management & 

Operation Agreement dated 24 April 2019 between the Company and VSSB which 

confirmed the above-mentioned arrangement.  The said clause states as follows: 

 

“7. EMPLOYEES 

7.1 Notwithstanding the granting of the right and authority to manage 

and operate CAH Business by CSB to VSSB, VSSB hereby 

undertakes to continue, on a confirmed and without probation basis, 

with the employment of each of the employees currently under the 
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employment of CSB prior to the Take-Over date as listed under 

Schedule 3 of this Agreement on terms and conditions which are not 

less favourable than that enjoyed by the Employees prior to the Take-

Over Date with the intent that CSB shall not be required to pay any 

compensation or termination benefit to any of the employees. 

 

7.2  Clause 7.1 shall not apply to certain Employees who have been 

identified and/or notified to VSSB that would not be continuing as an 

Employee after the Take-Over or has voluntarily resigned or vacate his 

or her office without any compensation whatsoever.” 

 

38. The Company further avers that all the six (6) Claimants had testified in 

Court and confirmed that their current salary and designation in VSSB remains 

unchanged from the Company.  As to whether the terms were allegedly less 

favourable, the Company referred to the case of Abdul Jalil Ali & Anor v. Philips 

Malaysia Sdn Bhd (2010) 3 ILR 130 which was held: 

 

“No doubt the terms and conditions of service offered by the new acquire. 3D 

Network, was not identical to that the Claimants were employed by the Company 

but this issue should nor erode and outweigh the efforts made by the Company to 

secure their continued employment with 3D Networks.” 
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39. The Company reiterates that although the employment contract of the 

Company was not identical to the employment contracts of VSSB, it should not 

outweigh the efforts made by the Company to secure continued employment for all 

the six (6) Claimants and those differences referred to by the Claimants does not 

form the fundamental terms and conditions of the said employment contract.  Those 

terms were just additional benefits given by the Company at the complete and sole 

discretion of the Company. 

 

40. For the alternative submission whether the termination was with just cause 

and excuse if the Court decides in favour of the Claimants on the first issue, the 

Company submits that the Company’s main reason for the termination of the 

Claimants is solely because VSSB has taken over the management and operations 

of Cempaka Apartment Hotel and thus the Company only business was put to an 

end.  

 

41. It is also submitted that the Company has the right and prerogative to 

manage its business as it deems fit (cases of William Jacks & Co (M) Sdn Bhd v. S 

Balasingam (19970 3 CLJ 235 and Electronic Systems (Malaysia) Sdn Bhd / 

Philips Malaysia Sdn Bhd v. Yee Thin Chee (2006) 2 LNS 2271 is referred) and 

due to the Company’s financial situation which has been suffering financial losses in 

recent years, the Company has no other choice but to opt for a complete closure of 

business as operating Cempaka Apartment Hotel was the Company’s sole business 

and source of income. 

 



18 

42. The Company also cited the case of Maybank (Phileo Allied Bank) v. Any 

Low (2011) 1 ILR 461 which was held that the dismissal of an employee by virtue of 

the change of ownership is with just cause and excuse.  It was held by the Industrial 

Court via Award 37 of 2011 as follows: 

 

“[33] Likewise in the present case before this court, the evidence shows that Phileo 

Allied Bank could no longer employ the claimant upon the merger when it 

surrendered its banking license. Phileo Allied Bank had ceased to carry on that 

business for the purpose of which the clamant was employed. With the change of 

ownership and the business merger, Phileo Allied Bank had no alternative but to 

terminate the claimant’s contract of employment. Once there was a change in 

ownership, a fact of termination of service of employee exist. The claimant knew 

about the change of ownership.” 

 

43. Further, the Company submits that the Claimants was not entitled to any 

payment of termination benefits due to the fact that they had been re-engaged under 

a new contract which are not less favourable and takes effect immediately on the 

ending of their previous contract.  The Company refers to Section 4(2) and section 

8(1) of the Employment (Termination and Lay-Off Benefits) Regulations 1980 which 

states: 

 

“49. Section 4(2) and Section 8(1) of the Employment (Termination 

and Lay-Off Benefits) Regulations 1980. 
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(2) An employee shall not be entitled to any termination benefits payment 

if- 

(a) his contract of service is renewed, or he is re-engaged by the 

same employer under a new contract of service on terms and 

conditions which are not less favourable; and 

 

(b) the renewal or re-engagement takes effect immediately on the 

ending of his employment under the previous contract: 

 

Provided that the period of employment immediately prior to such renewal 

or re-engagement shall be taken into account for the purpose of 

determining the amount of termination or lay-off benefits payment payable 

to an employee. 

 

Regulation 8 of the Employment (Termination And Lay-Off Benefits) 

Regulations, 1980  

 

“(1) Where a change occurs (whether by virtue of a sale or other 

disposition or by operation of law) in the ownership of a business for 

the purposes of which an employee is employed or of part of such 

business, the employee shall not be entitled to any termination 

benefits payable under these Regulations, if within seven days of the 

change of ownership, the person by whom the business is to be taken 

over immediately after the change occurs, offers to continue to employ 

the employee under terms and conditions of employment not less 
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favourable than those under which the employee was employed 

before the change occurs and the employee unreasonably refuses the 

offer.” 

 

44. Therefore, the Company avers that the Claimants are not entitled to claim 

any termination benefits because there was no break in the chain of employment of 

the Claimants’ employment as their employment with the Company was terminated 

on 14 May 2019 and subsequently resumed with VSSB on the next day, 15 May 

2019. 

 

45. Finally, the Company pleads that there is no mala fide intention behind the 

termination of the six (6) Claimants and the transfer was done in good faith due to 

the complete closure of the Company’s business. 

 

Findings 

 

46. First and foremost, was there a termination of employment by the Company 

of all the six (6) Claimants on 14 May 2019? 

 

47. The Company’s stand was that the Claimants’ employment was never 

terminated but transferred to VSSB.  After due consideration of the evidence and 

submissions by both parties, this Court finds that this act of transferring contract of 

employment of the Company's employees to a different entity has been practiced by 

the holding company of the Company, Cempaka Sdn Bhd in operating Cempaka 

Apartment Hotel since 2006.  
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48. After perusing all cases cited by both parties, this Court finds that having a 

change of ownership of one Company to another does constitute a termination of 

service of all its employees.  Somehow or rather, the Company did admit this fact 

when officially states in their letters of termination that the Claimants’ employment 

then had ceased on 14 May 2019.  

 

49. As this Court finds that the transfer constitutes a valid termination of 

employment, this Court now will now look at the evidence and the whole 

circumstances of the case whether it was done with just cause and excuse. 

 

50. This Court agrees with the Company that, according to decided cases cited, 

they had the prerogative and entitled to organize their business in the manner they 

consider best.  This is not a direct redundancy claim which this Court would have to 

look into the financial position of the Company to justify their act of dismissing their 

employees.  Without having to lift the corporate veil, be it Cempaka Sdn Bhd,  

Kumpulan MH Sdn Bhd, CAH Management Sdn Bhd or the latest, Vital Shine Shd 

Bhd, which had the same business address in each of their official letters, this Court 

is of the considered view that they are entitled to appoint, a separate legal entity to 

manage the operation of the apartment/hotel as they find fit and profitable.  From the 

evidence, it was not disputed that VSSB is a separate entity from the Company and 

thus concludes that there was a valid change of ownership. 
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51. However, in the process, the Company should adhere to the applicable law 

and fair labour practice in exercising the “transfer” of employment of its employees in 

order not to put the workers at a detrimental position which likely to be scrutinized as 

victimizing them in any way. 

 

52. This Court finds that the revelation of Clause 7 of the Service Apartment 

Management & Operation Agreement which the Claimants are not privy to it, only 

shows that the Company, in transferring the Claimants to VSSB, was with the 

intention not to pay any compensation or termination benefits to the relevant 

employees.  However, this Court is minded that the Claimants entitlement to the 

termination benefits is still subject to the applicability of Regulation 8 of the 

Employment (Termination and Lay-Off Benefits) Regulations 1980. 

 

53. The Regulations provides that if there is a change of ownership of a 

business and if the Claimants accepted the offer to continue employment under 

terms and condition not less favourable within seven (7) days, they shall not be 

entitled to any termination benefits under these Regulations. 

 

54. It was not disputed that the Company sole business is to manage the 

operation of the apartment/hotel.  Once that function ceased, the Company is 

obviously out of business.  It was also not disputed the fact that VSSB had taken 

over the operation from the apartment/hotel from the Company.  This is not 

something which the Claimants are in the position to dispute on the management 

decision.  This practice was also not alien to the Claimants as they had gone through 

similar exercises since their first appointment with the earlier operating Company.  
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All of the Claimants had no issues with the way they were moved from one entity to 

another, then. 

 

55. Be that as it may, legally, with the change of ownership, the existing contract 

of employment are deemed terminated and the Claimants are entitled to be given a 

choice with regards the acceptance of the new contract of employment.  Next 

question would be, whether the Claimants are forced into choosing the “less evil 

option” as submitted when accepting the new contract of employment making the 

dismissal being without just cause and excuse.  As stated earlier, this exercise of 

“transfer” from one operating company to another is not new to all the Claimants.  

Practically, they are not affected financially as their position, salary and workplace 

remain the same.  Hence, this Court finds that the option was not evil at all and the 

Claimants was well aware of the Company’s usual decision when such financial 

situation occurs. 

 

56. With regards to the terms of the new contract whether it was less favourable 

to the Claimants as alleged, this Court refers to the table stated earlier which was 

quoted from the Claimant’s witness statement at Q&A 17 and can be safely 

concluded that the differences were on change of the working hours, no personal 

accident insurance benefit, limited annual medical expenses and right to be 

transferred to another position at the discretion of the management without 

consultation with the worker. 
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57. It was not disputed that the essential and fundamental terms of the contract 

being the designation and salary of all the Claimants remain unchanged.  The 

location of the workplace also remains the same. 

 

58. In view of the cases cited, this Court agrees with the Company that the terms 

might not be totally identical but finds that the offer terms are not less favourable to 

their existing terms as such this could not validly be a reason for the termination to 

be considered as without just cause and excuse. 

 

59. The Court generally will not interfere with the bona fide exercise of the power 

given to the management on the closure of its business, but it is equally important to 

note that the Company must provide proper cause or reason before terminating the 

employees.  In this case, the main business had ceased to exist and closure of the 

business is inevitable.  The fact that the Company make an effort to re-employ the 

Claimant into VSSB, though with an intent to escape possible liabilities into paying 

compensation or termination benefits, which in this case the Claimant was not 

entitled to, negate the allegation of having bad intention or purposely victimizing the 

Claimants in any way. 

 

60. With regards the issue of failure to give due notice to the Claimant on the 

“transfer”, this Court refers to the case of Nirmala Devi N. Letchumanan v. 

Informatics Traning Technlogy Sdn Bhd [2011] 1 ILR 121 which states that failure 

to notify the employees of an impending retrenchment exercise (in that case) does 

not render the said exercise unlawful, mala fide or that it was done without just cause 

or excuse.  
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61. It was held by the Industrial Court that: 

 

"The failure to consult the Claimant or to warn her of the impending retrenchment 

does not render the retrenchment of the Claimant mala fide.  There is no obligation 

on the employer to consult or warn its employees before embarking upon 

retrenchment. To expect the company to do so would be derogating from the 

recognised prerogative of an employer to close down, reorganise and restructure 

its business in the way its likes be it for the purpose of the economy or convenience 

provided its acts is bona fide” 

 

62. Under such circumstances, this Court finds that the Claimants’ termination 

by the Company was bona fide and not done for any ulterior motive to victimize the 

Claimants.  

 

63. The Court, therefore, finds that the Company has proven, on the balance of 

probability that the dismissal via transfer of employment of the Claimants by the 

Company was done in good faith.   

 

64. Consequently, based upon the whole of the evidence presented in this case 

and applying s. 30 (5) of the Act thereupon, and having considered carefully the 

written submissions of both the learned Counsels and applying the relevant 

jurisprudence to this case, this Court finds that, on a balance of probabilities, the 

dismissal was bona fide and the termination was with just cause and excuse.  
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65. Therefore, the Claimants’ claim is hereby dismissed. 

 

66. But then, since the Court finds that the letter of termination constitutes a 

dismissal of the Claimants, according to their contract of employment, they are 

entitled to the payment of three (3) months’ salary in lieu of such notice of 

termination.  Although the termination was with just cause, these payments are 

contractual in nature and the Company will now need to pay in lieu of the required 

three (3) months’ notice of termination.  

 

67. This Court in making this Award, by its powers under s. 30(6) of the IRA, 

which this Court thinks necessary or expedient for the purpose of settling the 

disputes, includes an order that the amount of three (3) months’ salary in lieu of the 

termination notices to be paid in full to the Claimant, Poong Wan Keong an amount 

of RM12,915.00 (RM4,305.00 x 3) by the Company within 60 days from the date of 

this Award. 

 

 

HANDED DOWN AND DATED THIS ON 29 JUNE 2020. 
 

-signed- 
 

(NOOR HAYATI BINTI HAJI MAT) 

CHAIRMAN 
INDUSTRIAL COURT OF MALAYSIA 

KUALA LUMPUR 


