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REFERENCE  : 

 

This is a reference by the Honourable Minister of Human Resources 

under Section 20(3) of the Industrial Relations Act 1967 for an award in 

respect of a dispute arising out of the dismissal of ENCIK 

MUHAMMAD JAMIL BIN SABDANI (hereinafter referred to as “the 

Claimant”) by PRIMA UNION PLYWOOD (M) SDN. BHD. 

(hereinafter referred to as “the Respondent”). 
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AWARD 

 

This dispute which has been referred to the Court by way of a 

Ministerial Reference under Section 20 (3) of the Industrial Relations 

Act 1967 is over the dismissal of the Claimant by the Respondent on 

01.10.2005. 

 

BRIEF  FACTS 

 

The Claimant commenced employment with the Respondent on 

25.03.1995. He initially started as a general worker and then became a 

line leader, subsequently as a Supervisor and finally as an Assistant 

Superintendent effective 01.10.2003.  On 01.10.2003 the Claimant was 

confirmed in his position as an Assistant Superintendent.  The 

Respondent alleged that the Claimant was issued with three (3) 

warning letters ,namely the 1st warning letter dated 03.08.2005; the 2nd 

warning letter dated 26.08.2005 and the 3rd warning letter dated 

02.09.2005 (“the said 3 warning letters”) for failing to perform his 
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duties as an Assistant Superintendent prior to his dismissal from 

employment. 

 

By letter dated 04.10.2005 (“the letter of termination”) the Claimant 

was subsequently terminated by the Respondent from the employment 

of the Respondent with effect from 01.10.2005 (which date has been 

backdated). At this juncture I must state that my reading of the 

Ministerial Reference letter dated 14.01.2008 however, indicates that 

the Claimant was dismissed on 29.09.2005. Based on the oral and 

documentary evidence adduced in Court, I am satisfied that the date of 

the Claimant’s dismissal based on the letter of termination is 01.10.2005 

and not 29.09.2008.  

 

The Claimant’s last drawn salary at the time of his dismissal from 

employment was RM1, 000.00 per month and a fixed allowance of 

RM700.00 per month. 
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The Claimant is now contending that he was dismissed without just 

cause or excuse by the Respondent. 

 

ISSUES 

 

The issues are:- 

(a) whether there is a dismissal; and 

(b) if there is a dismissal, whether such dismissal is with just cause 

or excuse. 

 

THE LAW 

 

The function of the Industrial Court has been propounded by Mohd. 

Azmi FCJ in the Federal Court case of Milan Auto Sdn. Bhd. v Wong 

She Yen [1995] 4 CLJ 449 is as follows:- 

 

“As pointed out by this Court recently in Wong Yuen Hock v Hong Leong 

Assurance [1995] 3 CLJ 344, the function of the Industrial Court in dismissal 
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cases on a reference under s 20 is twofold: first, to determine whether the 

misconduct complained of by the employer has been established and secondly 

whether the proven misconduct constitutes just cause of excuse for the 

dismissal.” 

 

In the case of Goon Kwee Phoy v. J & P Coats (M) Sdn.Bhd. [1981] 2 

MLJ 129 (“Goon’s case”) the Federal Court enunciated the following 

principle:- 

“….. Where representations are made and are referred to the Industrial Court 

for enquiry it is the duty of that Court to determine whether the termination 

or dismissal is with or without just cause or excuse. If the employer chooses to 

give a reason for the action taken by him the duty of the Industrial Court will 

be to enquire whether that excuse has or has not been made out. If it finds as a 

fact that it has not been proved then the inevitable conclusion must be that the 

termination or dismissal was without just cause or excuse. The proper 

enquiry of the court is the reason advanced by it and that court or the High 

court cannot go into another reason not relied on by the employer or find one 

for it.” [Emphasis added] 
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It is trite law that the Respondent bears the burden to prove that the 

Claimant had committed the alleged misconduct and that the 

misconduct warrants the Claimant’s dismissal [see Ireka Construction 

Berhad v. Chantiravathan a/l Subramaniam James [1995] 2 ILR 11 

(Award No. 245 of 1995)].  

 

The Respondent need only to prove misconduct justifying the 

dismissal or termination on the balance of probabilities [see Telekom 

Malaysia Kawasan Utara v Krishnan Kutty a/l Sanguni Nair & Anor 

[2002] 3 CLJ 314 (CA)]. 

 
 
(a) Whether there is a dismissal? 

  

It is an undisputed fact that the Claimant was dismissed from 

employment of the Respondent vide letter of termination dated 

04.10.2005 but with effect from 01.10.2005. 
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(b) Whether the Claimant’s dismissal is with just cause or excuse. 

  

The reason stated in the Respondent’s letter of termination for 

the Claimant’s dismissal is to the effect that it is due to his work 

performance and quality of work not being up to the requirement 

and standard of the company despite several reminders and 

warnings given to him on his work performance but has been 

noticed by the management that no improvement had been made 

(“the said reason”). 

The said reasons mentioned in the letter of termination does not 

specify sufficient details pertaining to the required standard of the 

Company with regard to the work performance and quality of work 

which is expected of the Claimant. The letter of termination also does 

not specify specific and sufficient particulars with regard to the 

“several reminders and warnings” allegedly given to the Claimant 

pertaining to his work performance and quality of work. 
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The Claimant in his Statement of Case at paragraph 4 averred that the 

Respondent had issued the said 3 warning letters which were all 

signed by the Claimant with remarks (“the alleged remarks”) stated in 

each of them though he had denied that it was him who wrote the 

alleged remarks.  The Claimant further stated that the said 3 warning 

letters were issued not for failing to following instruction but that the 

Claimant was not informed of the nature of instruction. 

 

The Respondent in paragraph 4 of its Statement in Reply denied the 

Claimant’s above mentioned averments and stated that the said 3 

warning letters served as a repeated reminder to the Claimant to 

improve his work performance and attitude. 

 

In situations where performance of the Claimant was found to have 

been poor, unsatisfactory or quality and performance of work has been 

deteriorating or declining, it is an established principle of industrial 

jurisprudence that the employer must ensure that several essential 
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steps are complied with before the drastic step to dismiss an employee 

takes place. 

 

The several essential steps I had referred to be complied by the 

employer are:- 

(i) that the Claimant was clearly warned about the poor/declining 

performance preferably in writing; 

(ii) that the Claimant was accorded sufficient opportunity to 

improve; and 

(iii) that not withstanding the above, the Claimant failed to 

sufficiently improve his/her performance. 

[24] In respect of the same his Lordship in Rohimi Yusoff v. Alfa Meli 

Marketing Sdn. Bhd & Anor [2001] 6 CLJ182 at p. 187 said – 

 “Even if the dismissal was because of inability to generate 

business, I am of the view that, that did not justify dismissal.  

Because, firstly that reason was not pleaded and secondly, the 

employer did not try to remedy it.  In Lee Yoke Hin of Syarikat 
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Pengangkutan Bas Kilang/Bas Sekolah v. Kumaran & Kathirvello 

[1992] 2 ILR 132 at p. 134 – 135, the Industrial Court stated – 

The Industrial Court has repeatedly emphasized in several 

awards that the age of firing an employee at the first sign of 

laziness or unsatisfactory performance, is past and belongs to a 

bygone era as today, security of tenure of employment is a 

fundamental principle in employment law and industrial 

relations.  Unless a workman is incorrigible, an employee should 

try to rectify or remedy the short comings of an unsatisfactory 

employee, before resorting to dismissal. 

 

[25] In the case of IE Project Sdn Bhd v. Tan Lee Seng, [1987] 1 ILR 165 

(Award No. 56 of 1987), the Industrial Court states - 

An employer should be very slow to dismiss upon the ground that the 

employee is found to be unsatisfactory in his performance or incapable 

of performing the work which he is employed to do without first telling 

the employee of the respects in which he is failing to do his job 

adequately, warning him of the possibility or likelihood of dismissal on 
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this ground and giving him an opportunity of improving his 

performance.  It is for the employer to find out from the employee why 

he is performing unsatisfactorily or warn him that if he persists in 

doing so he may have to go.  There is no record of any such warnings 

……” 

 

Since the Respondent is relying on the said 3 warning letters as 

evidence to demonstrate that the Claimant had been given a very fair 

and reasonable chances to improve his work performance it is only 

right that the contents of the said 3 warning letters and the one issued 

on 21.03.2005 be examined by the Court for relevancy and clarity of 

purpose before being satisfied that the Respondent had in fact 

genuinely complied with the said several essential steps that I had 

alluded to earlier. 
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(i) Warning letter issued on 21.03.2005 

 

Let me begin with the Warning letter issued on 21.03.2005.  In 

short this initial warning letter which was issued to the Claimant 

was withdrawn by the Respondent and the Respondent’s only 

witness Mr Lee Yin Foh the HR and Admin Executive (“COW-

1”) testified in cross-examination that the Claimant’s technical 

allowance of RM100 which was deducted from the Claimant’s 

salary in March 2005 and April 2005 was in fact restored to him 

with effect from 01.05.2005 (also refer to paragraphs 6.4 and 7 of 

the SIR).  That being the case there is no merit in referring to this 

warning letter and this issue has now become academic. 

 

 

(ii) 1st Warning letter (“CL-4”) issued on 03.08.2005 

In CL-4 the reason for issuing the 1st Warning letter to the 

Claimant is stated as “Tidak Menurut Arahan”.  However CL-4 

did not specify what exactly was the nature of the Respondent’s 
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instruction that the Claimant did not follow.  At paragraph 4.1 of 

the SIR the reason given was that the “the Claimant had failed to 

perform his duties by putting the sawn timber to the plywood protector 

Board.  Without the supporting of sawn timber to the plywood protector 

board, it will be damaging the board when used it and incurred high 

cost and losses for the company”.  

 

In my view the contents of the said paragraph 4.1 of the SIR does not 

make sense because no witnesses from the Respondent explained what 

it meant. The relevant person who could have probably explained the 

contents of the said paragraph 4.1 of the SIR and the real reason for the 

issuance of the 1st Warning Letter to the Claimant is the 

Superintendent himself who had signed CL-4 and is also the 

Claimant’s superior.  Unfortunately the Respondent failed to produce 

him as a witness.  In the circumstances the Court is entitled to invoke 

the adverse inference provision under section 114 (g) of the Evidence 

Act 1950 against the Company. 
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COW-1 in his evidence was unsure on a member of issues:- 

(i) he was unsure whether the remarks “ Sebab itu Atas Plywood 

Tidak dipasang Beruti dan potong Allowance I have August 

RM700.00 “ (“the said 1st remark”) appearing in CL-4 is written 

by whom.  Was it written by the Claimant or the checker who 

was the Claimant’s junior; 

(ii) he also did not know the technical nature of the Claimant’s job; 

(iii) he also did not know that the Claimant had registered his 

objection verbally on the issuance of CL-4; 

 

The Claimant in cross-examination stated in evidence as follows:- 

(i) that he did not agree with the issuance of CL-4 because it was 

not his duty to place the sawn timber to the plywood protector 

Board but that of the operator. This in fact was not rebutted by 

the Company. 

(ii) that the Respondent had deducted the allowance of RM26.00 on 

03.08.2005. 
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In my view the issuance of CL-4 is highly questionable for the 

following reasons:- 

(a) it does not specify the nature of instruction that he was required 

to follow; 

(b) it does not specify that the Claimant’s performance and quality 

of work is poor or that his work attitude needs improvement; 

(c) it also does not state in any part or the contents of CL-4 with 

regard to the Claimant’s failure as described in the said 

paragraph 4.1 of the SIR and in what manner has his alleged act 

of non-performance if any affected the Respondent in actual 

monetary terms; 

(d) the Respondent has also failed to produce the Superintendent 

(i.e. his Superior) who signed CL-4 to testify.  

 

Taking the evidence as a whole the 1st Warning letter lacks merit in 

terms of evidence to show poor performance and quality of work on 

the part of the Claimant in view of the fact it totally lacks the clarity of 

purpose and the vivid nature of offence committed. 
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(iii) 2nd Warning Letter (“CL-5”) issued on 26.08.2005. 

 

In CL-5 the reason for the 2nd Warning was not vividly stated.  

This in itself shows CL-5 was issued to the Claimant without any 

cogent basis whatsoever. 

 

However at paragraph 4.2 of SIR the reason given was that “the 

Claimant failed to perform his duties and showed careless working 

attitude on the hot press section and that the Company suffered losses 

and damaged products”. 

 

In this regard the Respondent firstly was unable to show by way 

of evidence exactly in what manner as well his working attitude 

with regard to the hot press section.  Secondly, the Respondent 

failed to show how it has suffered financially and how the 

products had been damaged. 
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The relevant person to explain the real reason for the issuance of 

the 2nd Warning letter to the Claimant is the Superintendent who 

had signed CL-5 and is also the Claimant’s Superior.  

Unfortunately the Respondent failed to produce him as a witness 

at the trial.  In the circumstances the Court is entitled to invoke 

the adverse inference provision under Section 114 (g) of the 

Evidence Act 1950 against the Respondent. 

 

COW-1 in his evidence testified as follows:- 

(i) that the reason why the said 2nd Warning letter was issued 

is based on the written remark appearing therein, namely 

“Kerja tidak teliti dan pelit tidak disusun baik bahagian hot 

press.  Lebah lip po bertindas potong allowance 30 ringgit 

(“the said 2nd remark”).   

(ii) COW-1 was unsure if the said 2nd remark was written by 

the checker and not the Claimant.  
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(iii) COW-1 further admitted that it is possible for the said 2nd 

remark to have been written by the checker who is junior 

to the Claimant and not by the Superintendent.  

(iv) COW-1 he did not know that the Claimant had objected to 

the issuance of CL-5 as what was stated in CL-5 is not part 

of his job. 

 

The Claimant in his evidence in examination in chief by way of WSCL 

testified as follows:- 

 

(i) that the reason for the issuance of CL-5 is based on the ground 

that the pallet was not arranged properly.  He further stated that 

this is the Supervisor’s work and not his. 

(ii) that he was not  informed of any instruction pertaining to the 

arrangements of pallets. 

 

In my view the issuance of CL-5 to the Claimant is highly questionable 

for the following reasons:- 
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(a) it does not specify exactly the Claimant’s failure in terms of his 

performance as the said 2nd remark is extremely vague; 

(b) it does not specify that the Claimant’s performance is poor or 

that his work attitude needs improvement. 

(c) it also does not state in any part or contents of CL-5 the 

Claimant’s failure as described in the said paragraph 4.2 of the 

SIR and in what manner has his alleged non performance if any 

had affected the Respondent in terms of its losses and damaged 

products. 

(d) the Respondent has also failed to produce the Superintendent 

(i.e. his superior) who signed CL-5 to testify as he is the most 

appropriate and relevant person to testify on the Claimant’s 

alleged poor performance if any with regard to CL-5 and not 

COW-1 who does not seem to know any details with regard to 

the allegation of poor performance and quality of work on the 

part of the Claimant. 
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Taking the evidence as a whole the 2nd Warning letter lacks merit in 

terms of evidence to show poor performance and quality of work on 

the part of the Claimant in view of the fact that CL-5 totally lacks the 

clarity of purpose and the vivid nature of the Claimant’s misconduct in 

terms of poor performance and quality of work. 

 

(iv) 3rd Warning Letter (“ CL-6”) issued on 02.09.2005 

 

In CL-6 the alleged reason for the 3rd Warning Letter stated by way a 

remark is “Kerja Tidak Teliti Menyebabkan Reject Plywood banyak 

Dan Potong Allowance 1 minggu Bulan September RM700/ month” 

(“the said 3rd remark”). 

 

At paragraph 4.3 of SIR the reason given was that the Claimant failed 

to perform his duties and the Company’s output products had been 

affected. As a result of high rejects finished products output, the 

Company suffered heavy losses due to his irresponsible working 

attitude.  As a result the Company took stern action by deducting one 
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week’s allowance payment from the Claimant’s September 2005 salary 

payment. 

 

Based on CL-6 and paragraph 4.3 of the SIR I have made the following 

observations:- 

(a) the Respondent was unable to show what was the high 

percentage of reject finished products output which the Claimant 

was responsible for. 

(b) the Respondent was unable to show exactly to what extent has it 

suffered heavy losses due to the Claimant’s irresponsible 

working attitude. 

(c) the Respondent ought to have produced the Superintendent as a 

witness being the appropriate person to testify in support of its 

claim but failed to do so.  In the circumstances the Court is 

entitled to invoke the adverse inference provision under section 

114 (g) of the Evidence Act 1950 against the Respondent. 

 

COW-1 in his evidence testified as follows:- 
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(i) that the reason why CL-6 was issued was because the work was 

not done carefully resulting in the rejects of the Plywood. 

(ii) that he did not know whether it was the checker who wrote the 

said 3rd remark in CL-6; 

(iii) that he did not know that the Claimant had objected to the 

issuance of CL-6. 

 

On the other hand the Claimant in his evidence in examination in chief 

by way of WSCL testified as follows:- 

(i) he did not agree with the issuance of CL-6; 

(ii) he did not know why he was issued with the said 3 warning 

letters within a period of one month even though he was 

carrying out his work as required of him by the Respondent. 

 

EVALUATION AND CONCLUSION 

 

Having carefully evaluated the evidence adduced at the trial, my 

conclusion is as follows:- 
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(i) The contents of the said 3 warning letters in CL-4, CL-5 and CL-6 

are not in themselves sufficient evidence to prove that the 

Claimant’s poor work performance and quality of work because  

not only the clarity of the purpose of these warning letters were 

ambiguous but also the allegations contained therein were not 

proven; 

(ii) It is an unfair labour practice on the part of the Respondent as 

there was no evidence to show that the Respondent had 

explained the contents of the said warning letters to the Claimant 

before they were issued to him; 

(iii) The Respondent did not give adequate opportunity to enable the   

Claimant to improve his work performance between the periods 

of CL-4 and CL-5 and between CL-5 and CL-6.  The said warning 

letters were issued within a span of one month without 

affording sufficient time for him to rectify his alleged short 

comings with regard to his work performance and quality of 

work if the said allegations were found to be true; 
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(v) The Respondent did not provide any cogent evidence on the 

Claimant’s alleged poor work performance and quality of work 

at the trial. 

(vi) The earlier warning letters which were issued to the Claimant 

when he was a Supervisor on 16.10.2001; 28.11.2001 and 

17.09.2002 (“the earlier warning letters”) prior to the issuance of 

the said 3 warning letters were not relevant to the issue at hand 

as there is a significant period of gap between the earlier warning 

letters and the said 3 warning letters which he was issued with 

when he was an Assistant Superintendent.  

    

After having considered the evidence in its totality the Court now 

holds that the  early  termination  of   the  Claimant’s  employment,  

without cogent proof  of  poor work  performance  or  quality  not 

being up to requirements   and  standard  of   the   Company  on  the   

part   of   the  Claimant, is  dismissal  without  just  cause or excuse.  

Accordingly, the claim of the Claimant is hereby allowed. 
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Remedy 

 

The Court is of the view that reinstatement is not the proper remedy as 

the Claimant has been employed by Sinora Sdn. Bhd as a Supervisor 

since 5 months after he was dismissed in 01.10.2005.  In the 

circumstances, the Claimant instead will be awarded compensation 

under 2 heads, namely, backwages and compensation in lieu of 

reinstatement. 

 

Backwages 

 

 I find that this is an appropriate case to apply the Industrial Court 

Practice Note 1 of 1987 and maximize backwages to 24 months.  The 

payment of backwages may be subject to scaling down for definite 

reasons.  The heads under which such scaling down may be effected 

are contributory conduct of the part of the Claimant, gainful 

employment after dismissal and delay in the hearing of the trial. 
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Contributory Conduct 

 

In view of the fact that the Respondent did not produce cogent 

evidence by way of producing relevant witnesses to testify on the poor 

performance and quality of work by the Claimant, I am unable to 

make any firm finding of contributory conduct of the part of the 

Claimant.  The mere fact that he signed 3 said warning letters does not 

ipso facto mean that the Claimant is responsible for contributory 

conduct since the Respondent failed to rebut the said 1st, 2nd and 3rd 

remarks stated in the said 3 warning letters which were in fact 

challenged by the Claimant as not having been written by him.  Hence, 

there is no scaling down under this head. 

 

Gainful Employment 

 

In WSCL the Claimant testified that he was employed as a Supervisor 

in Sinora Sdn. Bhd. 5 months after his dismissal from employment 

http://www.pdfcomplete.com/cms/hppl/tabid/108/Default.aspx?r=q8b3uige22


 28 

with the Company.  As a Supervisor in Sinora Sdn. Bhd. he was 

earning a salary of RM60.00 per day.  In line with the principle of law 

as laid down by the Federal Court in Dr James Alfred (Sabah) v. 

Koperasi Serbaguna Sanya Bhd. (Sabah) & Anor [2001] 3 CLJ841, this 

Court will take into account the Claimant’s post dismissal employment 

and earnings in assessing the quantum of award of backwages to the 

Claimant.  

 

Delay 

 

In my view neither party occasioned any delay with the hearing of this 

reference nor were there any unwarranted delays by the Court or the 

Ministry of Human Resources. Hence, there is no scaling down under 

this head. 

 

The Court therefore orders as follows:- 

(i) Backwages from the date of dismissal (01.10.2005) to the last date 

of hearing (08.07. 2008) but limited to 24 months: 
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RM1,700.00 (i.e. basic salary of RM1,000.00 per month + 

RM700.00  fixed allowance) x 24 months                  = RM40,800.00 

 Less 50% for gainful employment (RM40,800.00 -RM20,400.00)       

                      = RM20,400.00 

 Add 

 

(ii) Compensation of one month’s salary for each completed year 

of service (25.03.1995 till 01.10.2005) 

 

 

 RM1,700.00 x 10 months                             = RM17,000.00 

          =========== 
 Total                        = RM37,400.00 
          =========== 
 

This Court finds that the award in the sum of RM37, 400.00 is fair and 

reasonable in the circumstances of this case. 
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The Respondent is therefore ordered to pay the Claimant directly the 

said sum of RM37,400.00 (Ringgit Malaysia: Thirty Seven Thousand 

Four Hundred Only) less EPF and Income Tax deductions within 45 

days from the date of this Award hereunder. 

 

HANDED DOWN AND DATED THIS 12TH DAY OF DECEMBER 

2008. 

 
(Y.A. TUAN P IRUTHAYARAJ A/L D PAPPUSAMY) 

PENGERUSI 
MAHKAMAH PERUSAHAAN MALYSIA 

CAWANGAN SABAH 
 

PIDP/dg/Case No. 17/4-262/08 
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