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REFERENCE: 

This is a reference by the Honourable Minister of Human Resources under 

Section 20(3) of the Industrial Relations Act 1967 [Act 177] (“IRA”) for an 

award in respect of a dispute arising out of the dismissal of Kumaresen a/l 

Karupiah (“the Claimant”) by Rein Packaging Industrial Sdn. Bhd. (“the 

Company”) on 24.05.2019. 
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AWARD 

 

[1] The following documents and cause papers in handing down this Award 

are as follows:- 

 

(i) Statement of Case dated 02.12.2019; 

 

(ii) Statement in Reply dated 18.12.2019; 

 

(iii) Rejoinder dated 03.02.2020; 

 

(iv) The Company’s Bundle of Documents – COB; 

 

(v) The Company’s Written Submission filed on 10.07.2020; and 

 

(vi) The Claimant’s Written Submission filed on 15.07.2020. 

 

[2] The Company is represented by Ms. Priya Wathy Ramara, the Human 

Resources Executive. 

 

[3] The Company called two (2) witnesses, viz:- 

 

a) Ng Kar Fai – COW1; and 
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b) Ooi Sheue Lee – COW2.  

 

[4] The Claimant testified as the sole witness in this case.  

 

Background Facts 

 

[5] The Claimant was appointed by the Company as a Warehouse Cum 

Admin Supervisor with effect from 01.04.2019 by way of a Letter of 

Appointment dated 21.03.2019. Pursuant to the terms in the Letter of 

Appointment, the Claimant was informed that his probation period is 6 months, 

subject to, if necessary, a further extension which is to be decided by the 

Management. 

 

[6] The Claimant was earning a monthly gross salary of RM4,750.00 (Basic 

salary RM4,500.00; Transport allowance RM200.00 and Telephone allowance 

RM50.00). 

 

[7] The Company specializes in manufacturing packaging materials for 

small and medium scale clients.   

 

[8] The Claimant was in charge of handing administrative duties and 

handling logistics activities of the Company, which includes dealing with and 

handling outsourced lorry drivers who transport the Company’s products to 
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client companies. The Claimant also manages the control of inventory of the 

Company’s warehouse. 

 

[9] On 16.05.2019, the Claimant received three (3) warning letters stating, 

amongst others, that he was not performing according to his job scope, was 

unable to prepare certain reports and was unable to submit certain documents 

to the Company.  

 

The text reads as follows: 

 

“1ST WARNING LETTER 

15.04.2019 

 

PRIVATE AND CONFIDENTIAL 

 

Dear Mr. Kumaresh 

 

Re: First official warning 

 

Stated in job scope you have to ensure the chop signed DO must 

submit on time. However in April 2019 after you come in, this issue 

was not being follow up closely. 
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In fact, numerous reminder given but you did not do as what 

supposed to, even when you in doubt, you also did not voice up to 

ask and seek assistant from others.” 

 

“2ND WARNING LETTER 

15.05.2019 

 

PRIVATE AND CONFIDENTIAL 

 

Dear Mr. Kumaresh 

 

Re: Second official warning, 

 

As promised by you, April’19 lorry claimed report should submit 

before 7th May 2019. After you claimed that you do not know how 

to do the report (even training being given). Another section of 

training was given again to refresh. And subsequently you 

promised to submit on 14.05.2019, after numerous time of 

reminder, you still give many empty promises. Until today report 

not ready.” 
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“3RD WARNING LETTER 

 

16.05.2019 

 

PRIVATE AND CONFIDENTIAL 

 

Dear Mr. Kumaresh, 

 

On 9th of May, customer service requested to receive 

chopped/signed DO from warehouse. You ignore them. And later 

you reply by submit on 13.05.2019. On 13.05.2019, after reminder 

only you submit the chopped sign DO and we found that about 

50% of the total 450 do’s still not return and you are unable provide 

the details.” 

 

[10] Before the third warning letter was issued to the Claimant, the Claimant 

was asked to attend a counselling session conducted by COW2 and S. 

Kavitha on his failure to submit stamped and signed delivery orders on time, to 

arrange delivery to the customers and to submit transport claims for the month 

of April 2019. 
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[11] At the end of the session, the Claimant refused to sign on the Employee 

Counselling Form as requested. The Claimant informed COW2 and S. Kavitha 

that he wanted to give 24 hours resignation letter.  

 

[12] On 16.05.2019, the Company after issuing the third warning letter 

issued a show cause letter to the Claimant. The show cause letter reads as 

follows: 

 

“Encik Kumaresen, 

 

RE: PENJELASAN ATAS TIDAK MENURUT PERINTAH (SHOW 

CAUSE) 

 

Merujuk perkara di atas, anda didapati tidak menjalankan tugas 

sepertimana yang dipersetujui dalam surat perlantikan jawatan. Ini 

adalah bulan kedua anda bekerja, dan masih didapati kegagalan 

memulangkan chop signed DO dalam masa yang ditetapkan. 

Pihak pengurusan juga mendapati kelewatan dalam menyiapkan 

rumusan pengangkutan lori dan masih tidak menerimanya lagi 

untuk bulan April 2019.” 

 

[13] The three warning letters and show cause letter was acknowledged by 

the Claimant on the same day, ie, 16.05.2019.  
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[14] On 23.05.2019, a lorry driver informed COW2 that the Claimant 

encouraged lorry drivers of the Company to have a strike against the 

Company for payment delays, transport rates and other issues. 

 

[15] On 24.05.2019, the Company issued a Notice of Termination 

terminating the Claimant’s position in the Company effective 06.06.2019 on 

the following grounds:- 

 

(i) That the Claimant is terminated for his position due to being 

unable to perform tasks assigned; 

 

(ii) That the Claimant did not perform following his job scope and 

poor work performance; 

 

(iii) That the Claimant committed sexual harassment on its lady staffs; 

and 

 

(iv) That the Company received complaints from lorry drivers that the 

Claimant had encouraged them to have a strike against the 

Company for payment delays, transport rates or any other issues. 
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The Company’s Case 

 

[16] The Company alleges that:- 

 

(i) The Claimant’s termination was done bona fide and that he was 

dismissed with just cause and excuse; 

 

(ii) The Claimant had failed to perform as per tasks assigned to him; 

 

(iii) The Company had received complaints from lorry drivers stating 

that the Claimant asked the lorry drivers to refer to the 

Management directly when there were delivery problems;  

 

(iv) The Company in its statement of reply states that it allegedly 

received complaints of sexual harassment by the Claimant 

against two (2) lady staffs; and 

 

(v) The Company in its statement of reply states that the Claimant 

encouraged lorry drivers to have a strike against the Company for 

payment delays, transport rates or any other issues. 

 

[17] It is pertinent to note that only in the Company’s Statement in Reply 

dated 18.12.2019, the alleged complaints of sexual harassment and having a 
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strike were brought up as a ground for terminating the Claimant as this is not 

stated by the Company in any of the warning letters and the notice of 

termination. 

 

The Claimant’s Case 

 

[18] The Claimant’s case, in summary, is as follows:-  

 

(i) The Claimant was dismissed without just cause or excuse; 

 

(ii) The Claimant’s services was terminated by the Company during 

the currency of the probation period; 

 

(iii) The Claimant was served all 3 warning letters in one day and the 

notice of termination thereafter just 8 days after the warning 

letters and had no opportunity to respond to the allegations made 

in the warning letters; 

 

(iv) The termination of the Claimant’s services was done with bad 

faith. The Claimant was never given an opportunity to complete 

his probation period. The probation period was not carried out 

fairly to enable the Claimant to prove his level of performance; 

and 
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(v) The reasons for termination by the Company in the Company’s 

Statement of Reply and the Notice of Termination is totally 

inconsistent and different from each other. 

 

The Law 

 

[19] The Claimant has made his representation under s. 20 of Act 177 and 

where such representations have been made and are referred to the Industrial 

Court for inquiry, it is the duty of the Court as stated by the Federal Court in 

the case of Wong Yuen Hock v. Syarikat Hong Leong Assurance Sdn. 

Bhd. & Another Appeal [1995] 3 CLJ 344 to determine whether the 

termination or dismissal is with or without just cause or excuse. In Hotel 

Malaya Sdn. Bhd. & Anor v. National Union of Hotel, Bar & Restaurant 

Workers & Anor [1982] CLJ 460; [1982] CLJ (Rep) 124 it was stated that in 

exercising this quasi-judicial function, the court’s functions comprise an 

investigation of the facts, an analysis of the facts, findings of facts and lastly 

the application of the law to those findings. Hence, the role of the court is to 

determine whether the dismissal was without just cause or excuse. 

 

[20] Based on the evidence and documents presented in this case, the court 

has only to consider on a balance of probabilities whether the dismissal was 

with just cause or excuse because the facts of dismissal was not disputed. 

The burden of proof is on the Company to discharge as stated in the case of 
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Stamford Executive Centre v. Dharsini Ganesan [1986] 1 ILR 101 (Award 

No. 263 of 1985): 

 

“It may further be emphasized here that in a dismissal case the 

employer must produce convincing evidence that the workman 

committed the offence or offences the workman is alleged to have 

committed for which he has been dismissed. The burden of proof 

lies on the employer. He must prove the workman guilty and it is 

not the workman who must prove himself not guilty. This is so basic 

a principle of industrial jurisprudence that no employer is expected 

to come to this Court in ignorance of it.” 

 

[21] Further, in order to successfully defend an unfair dismissal claim, the 

burden of proof is on the employer to show that the reason for dismissing the 

employee falls into one of the two categories set out in sub-s. 20(3) of the IRA. 

The termination of the employee will be deemed to have been unjust unless 

an employer can prove that the employee was dismissed for a just cause or 

excuse. Even if an employer succeeds in proving that there was a reason for 

the dismissal of the employee, it is for the Industrial Court to decide whether 

the dismissal was warranted or not in accordance with, inter alia, the 

principles of equity, good conscience and the substantial merits of the case 

(sub-s. 30 (5) of the 1967 Act). 
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The law on Probationers 

 

[22] In the case of Khaliah binti Abbas v. Pesaka Capital Corporation 

Sdn. Bhd. [1997] 1 MLJ 376, Shaik Daud JCA (as he then was) had held at 

page 379 as follows:- 

 

“It is our view that the employee on probation enjoys the same 

rights as a permanent or confirmed employee and his or her 

services cannot be terminated without just cause or excuse. The 

requirement of bona fides is essential in the dismissal of an 

employee on probation, but if the dismissal or terminated is found 

to be a colourable exercise of the power to dismiss or is a result of 

discrimination on unfair labour practice, the Industrial Court has the 

jurisdiction to interfere and to set aside such dismissal.” 

[Emphasis added] 

 

[23] Given the above, notwithstanding that a probationer is not a permanent 

employee, his service cannot be terminated without just cause or excuse. 

 

[24] The decision of Khaliah binti Abbas (supra) has been followed and 

reaffirmed in the recent Court of Appeal decision in Bennett Subash Peter v. 

Bon Ton Sdn. Bhd. (Bon Ton Resort Langkawi) [2018] MLJU 1041:  
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“[9] Whether it is a permanent employee or one on probation, 

industrial jurisprudence does not permit arbitrary reason for 

dismissal. The reasons for dismissal must be bona fide. The bona 

fide test need not be objective. It all depends on the facts and 

circumstances of the case. An honest reason as well as mutual 

agreement may be sufficient. A mutual agreement of termination 

based on lack of bona fide may not suffice to say there was indeed 

a just cause and excuse for dismissal. Industrial jurisprudence 

generally leans towards the employee as opposed to the employer. 

This biasness is one related to common sense as the employer 

and employee are not often seen to have equal bargaining 

powers.” 

 

6.13.5.1 Dismissal during probation period  

 

The general rule is that the dismissal must be premised on good 

faith and for good reasons. Dismissals before the expiry of the 

probationary period have been held by the Industrial Court to be 

unfair. The probation period was after all fixed and determined in 

advance by the Company. This would accordingly entitle the 

probationer to have the full benefit of the probationary period for 

his work to be assessed adequately. The Industrial Court has gone 

so far as to state that the Company should in certain circumstances 
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extend the period of probation and render the appropriate 

assistance to enable the probationer to attain the required 

standards.”   

 

First Issue – Was there a dismissal 

 

[25] The first issue to consider in the present case concerned with the rights 

of the Company to dismiss the Claimant during the period of probation. It is 

trite law that any act which has the effect of bringing a contract of employment 

to an end is a dismissal within the meaning of Section 20 of the IRA. The 

terminology used and the means resorted to by an employer is of little 

significance. See the Court of Appeal case of Colgate Palmolive (M) Sdn. 

Bhd. v. Yap Kok Foong & Another Appeal [2001] 4 MLJ 97. 

 

[26] In the present case, it is abundantly clear that the Company had 

terminated the services of the Claimant through its letter dated 24.05.2019.  

 

Second Issue – Was the dismissal with just cause or excuse 

 

[27] In Claimant’s Letter of Appointment dated 21.03.2019 under the subject 

of “probation”, it is provided that the Company has the right to and may 

terminate the Claimant during the probationary period without assigning any 

reason to the Claimant. 
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[28] However, it is now well established pursuant to the Federal Court 

Decision of Dr. A Dutt V. Assunta Hospital [1981] 1 MLJ 304 that the 

concept of termination simpliciter, ie, a termination by contractual notice, if not 

grounded on any just cause or excuse would still be a dismissal without just 

cause or excuse. 

 

Evaluation and Findings by the Court 

 

[29] Learned Counsel for the Claimant submitted that the Claimant’s 

dismissal was undoubtedly without just cause or excuse given the following 

grounds as stated hereinafter. 

 

Poor Performance 

 

[30] The three warning letters and Notice of Termination were issued to the 

Claimant purely on the basis of poor performance. 

 

[31] The Federal Court in the case of K C Mathews v. Kumpulan Guthrie 

Sdn. Bhd. [1981] CLJ (Rep) 62 had also stated as follows:- 

 

“In so far as his claim of confirmed service was concerned, 

Counsel for the respondent relied on the following passage from 



17 

the judgment of Das Gupta J, in Express Newspapers Ltd. v. 

Labour Court & Anor [1964] AIR SC 806: 

 

This contention is, in our opinion, wholly unsound. There 

can, in our opinion, be no doubt about the position in law that 

an employee appointed on probation for six months 

continues as a probationer even after the period of six 

months if at the end of the period his services had either not 

been terminated or he is confirmed. It appears clear to us 

that without anything more an appointment on probation for 

six months gives the employer no right to terminate the 

service of an employee before six months had expired - 

except on the ground of misconduct or other sufficient 

reasons in which case even the services of a permanent 

employee could be terminated. At the end of the six months 

period the employer can either confirm him or terminate his 

services, because his service is found unsatisfactory. If no 

action is taken by the employer either by way of confirmation 

or by way of termination, the employee continues to be in 

service as a probationer. 

[Emphasis added] 

With respect, we agree.” 
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[32] In the present case, the Claimant’s services were terminated during the 

currency of his probation period. This can be seen from the following:-  

 

(i) The Claimant’s probationary period was initially supposed to 

expire six (6) months after 01.04.2019. However, the Claimant 

was served the Notice of Termination on 24.05.2019, which was 

just under 2 months during his probation period; 

 

(ii) In accordance with the prescribed Notice Period for termination 

during the probationary period as set out in the Letter of 

Appointment, the Claimant was given a termination notice of two 

(2) weeks. In the said termination letter, the Claimant was 

informed that his last working day would be on 06.06.2019; and 

 

(iii) The Company’s cause papers do not deny that the Claimant was 

terminated and the Company states that the Claimant was indeed 

terminated/dismissed. 

 

[33] The only ground provided by the Company in its termination letter was 

poor performance. This can be seen on the Company’s Notice of Termination 

dated 24.05.2019. The relevant paragraphs therein is reproduced below as 

follows:- 
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“…we have terminate you from the job as stated above due to you 

are not performing as per task assigned. Moreover, many training 

and guides being given to you, yet you are unable to produce the 

result as required. 

 

…we also received many complaints from lorry drivers claiming 

that when facing delivery problem, you ignore them and not to ask 

them to refer to management directly. As a store supervisor you 

are supposed to handle all problems encountered and feedback to 

management and to ask drivers approach management directly.” 

 

From the Notice of Termination, it is clear that the Company terminated the 

Claimant for not performing tasks assigned and ignoring lorry drivers when 

facing delivery problems both of which falls within the ambit poor performance. 

 

Poor Performance 

 

[34] The Company’s contention:- 

 

(i) The Claimant had failed to return the stamped and signed 

delivery orders on time despite several warnings were given; 
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(ii) The Claimant has failed to submits the lorry transportation 

summary for the month of April 2019; 

 

(iii) The Claimant attended two training session on 03.04.2019 and 

03.05.2019 pertaining to lorry delivery orders and pallets tracking 

record. However, the Claimant refused to sign on the Training 

Attendance Record; 

 

(iv) Three warning letters dated 15.04.2019, 15.05.2019 and 

16.05.2019 were issued to the Claimant on his above poor 

performance; and 

 

(v) The Company conducted a counselling session pertaining to the 

Claimant’s above poor performance on 14.05.2019. The Claimant 

refused to sign on the attendance form. 

 

[35] The Claimant’s contention:- 

 

(i) The training sessions were insufficient 10 to 15 minutes sessions 

which were insufficient and did not enhance the Claimant’s 

knowledge and skills to perform his duties in the Company; 
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(ii) The Claimant denied the allegations put to him during the 

counselling session; 

 

(iii) The Claimant only received the three warning letters and show 

cause letter on 16.05.2019; and 

 

(iv) The Claimant was not given any opportunity to respond to the 

allegations on the show cause letter. 

 

[36] In the recent Court of Appeal decision of Andrew Chuah Khim Peik v. 

HLG Capital Berhad [2019] 1 LNS 573, his lordship Justice Hamid Sultan Bin 

Abu Backer, JCA delivering the Judgment of the court had succinctly stated 

the factors that need to be taken into account by the court in a case of poor 

performance other than one that relates to dishonesty and one that involves 

senior officer of a company where it was stated that:- 

 

“[7] We have read the appeal records and the able submissions of 

the parties. We have taken some time to consider the authorities 

by the parties. After much consideration, we take the view that the 

appeal must be allowed. Our reasons inter alia are as follows: 

 

(i) It is well established that the industrial jurisprudence 

leans towards the employee and the threshold to be 
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satisfied by the employer to resist a claim for dismissal 

without just cause and excuse is high. In Bennett 

Subash Peter v. Bon Ton Sdn Bhd (Bon Ton Resort 

Langkawi) [2019] 4 CLJ 150; [2019] 1 MLJ 326, the 

Court of Appeal inter alia observed: 

 

[8] The concept of reasonableness flows through in 

all cases of judicial review. The test to succeed on 

reasonableness is high. For the appellate court to 

dwell on the issue of reasonableness, the applicant 

must demonstrate the decision of the inferior tribunal 

was so outrageous and it was also in defiance of 

logic or of accepted moral standards that no sensible 

person who had applied his mind to the question 

would have arrived at that conclusion (see Md Nor 

bin Kassim v. Malayan Banking Bhd [2017] 1 LNS 

506; [2017] 4 MLJ 71). Thus, the test to intervene 

in the decision of a tribunal is extremely high 

when it is contrasted to the decision of a trial 

court in civil cases. 

[Emphasis added] 
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(ii) It is also well established in cases of dishonesty of 

employee at senior management level, the threshold is 

low. 

 

(iii) In case of dishonesty, it is quite straight forward when it 

comes to dismissal. In case of poor performance, it may 

become very technical and many issues may have to be 

considered and generally may also relate to market 

force and economic situation, etc. 

 

(iv) In cases of poor performance by employee, holding 

Senior Management level, the threshold is hybrid in 

nature and depends on the facts and circumstances of 

the case and falls within the realm of the Industrial Court 

itself to decide, taking into consideration just and 

equitable consideration as envisaged in the Act. 

(v) When the finding falls into the realm of the Industrial 

Court and the Industrial Court had taken into 

consideration, all the facts related to the dismissal, the 

High Court should be slow to intervene and quash the 

decision. The facts in this appeal amply meet that 

threshold and the High Court fell into error in intervening 

on quashing the decision of the Industrial Court.” 
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[37] In the case of Ranbaxy (Malaysia) Sdn. Bhd. v. Vijaya A Rajadurai 

[1999] 1 ILR 430 (Award No. 116 of 1999), the Industrial Court had the 

opportunity to state the factors that need to be considered before an employee 

can be dismissed on grounds of poor performance. The court also went on to 

opine that the Employer is duty bound to enquire why an employee is 

performing unsatisfactorily and offer the employee sufficient opportunity to 

improve. The court opined that:- 

 

“A fortiori the issue for the court to determine is whether the 

company on a balance of probabilities has established the poor 

performance of the claimant. As far as unsatisfactory performance 

is concerned the Industrial Court has laid down that in order to 

justify the dismissal of the workman on this ground, the employer 

has to establish: 

 

i) that the workman was warned about his poor 

performance; 

 

ii) that the workman was accorded sufficient opportunity to 

improve; and 

iii) that notwithstanding the above, the workman failed to 

sufficiently improve his performance.” 
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[38] In Rohimi Yusoff v. Alfa Meli Marketing Sdn. Bhd. & Anor [2001] 6 

CLJ 182, High Court, Kuala Lumpur, Faiza Tamby Chik J made an 

observation of IE Project Sdn. Bhd. v. Tan Lee Seng (Award No. 56/198):- 

 

“An employer should be very slow to dismiss upon the ground that 

the employee is found to be unsatisfactory in his performance or 

incapable of performing the work which he is employed to do 

without first telling the employee of the respects in which he is 

failing to do his job adequately, warning him of the possibility or 

likelihood of dismissal on this ground and giving him an opportunity 

of improving his performance. It is for the employer to find out from 

the employee why he is performing unsatisfactorily or warn him 

that if he persists in doing so he may have to go. There is no 

record of any such warnings. On the contrary I am satisfied that the 

Claimant had performed his task to the best of his ability.” 

  

[39] Poor performance is not misconduct per se. In the case of Eruthiam 

Arokiasamy v. BM Enterprise Sdn. Bhd. (Award No. 622 of 2006) [2006] 2 

ILR 852 the court states that: 

 

“…based on the sole ground given in the Termination Letter, 

namely “due to your work attitude or lackadaisical attitude,” the 

Claimant had not committed any misconduct to justify a dismissal. 
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A workman who does not show enough care or enthusiasm in his 

work but nonetheless plods on with the work does not necessarily 

commit misconduct.” 

 

[40] The requirement of good faith and fairness by an employer in carrying 

out a probationary period has been explained by the Industrial Court in the 

case of Radiant Visions Sdn. Bhd. v. Donald Wayne Dickman [2003] 1 ILR 

42 at pages 44-45 as follows: 

 

“The Court's approach in dealing with claims of unjust dismissal is 

seen in the case of Inter Pacific Development Sdn. Bhd. v. Mat 

Juhari bin Hussein [1995] 2 ILR 85. There the Court held as 

follows: 

 

An employer has the prerogative to terminate the services of 

an employee who is on probation if the former is genuinely 

satisfied that the latter is unsuitable for permanent 

employment. The correlative right vested in the probationer 

is his legitimate expectation that he will be confirmed in his 

appointment if he proves to the satisfaction of his employer 

to be a fit and proper person for the appointment. While 

there is a subjective element in this correlative right in that it 

is the satisfaction of the employer which counts, industrial 
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law has sought to introduce an element of objectivity into the 

matter of the confirmation or otherwise of a probationer. 

Thus, it is the law that the process by which the suitability for 

regular employment is assessed by the employer must be 

fair, i.e. not capricious, arbitrary or tainted by unfair labour 

practice.” 

 

[41] In Inti Iabs Sdn Bhd (Inti College Sarawak) v. Frank Samuel 

Agong (Award No. 600 of 2000), the Court propounded: 

 

“An industrial tribunal tasked to determine the justness of the 

termination of a probationer would in the main be concerned with 

the question whether there had been fair process in arriving at the 

decision to terminate a probationer on the grounds of his 

unsuitability for permanent employment. The question is whether 

the employer had given the probationer a fair opportunity to prove 

himself suitable for permanent employment. The employer has to 

demonstrate that he had arrived at an honest assessment of the 

probationer's ability or otherwise for permanent employment.” 

[Emphasis added] 

 

[42] Based on the above, the following legal principles are clear:- 
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(i) The process by which the suitability for regular employment is 

assessed by the employer must be fair, ie. not capricious, 

arbitrary or tainted by unfair labour practice; 

 

(ii) The employer must give the probationer a fair opportunity to 

prove himself suitable for permanent employment; and 

 

(iii) The absence of good faith and fairness during the probationary 

period would mean that the probationer was dismissed without 

just cause or excuse. 

 

[43] This Court appreciate the fact that the Company do have legitimate and 

reasonable expectation that the Claimant, as their employee to be able to 

perform his tasks. The Claimant only worked with the Company for 1 month 

and 24 days when the Notice of Termination dated 24.05.2019 was issued to 

him. During this short period of time, the Company issued three warning letter 

dated 15.04.2019, 15.05.2019 and 16.05.2019 to the Claimant. The Claimant 

also attended a counselling session on 14.05.2019. The Notice of Termination 

was issued by the Company eight days after the third warning letter was 

issued to the Claimant. 
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[44] The Claimant received all the three warning letters in one day, ie, 

16.05.2019. His acknowledgement of the same is clearly seen on all the 

letters and dated 16.05.2019. 

 

[45] The Court finds that the Company has failed to adduce any evidence to 

show that the warning letters dated 15.04.2019 and 15.05.2019 were served 

and received by the Claimant before such dates. In the absence of such 

evidence, the Court finds that by serving all the three warning letters to the 

Claimant on the same day, it deprives the Claimant sufficient time to improve 

and to explains his short comings as stated in the warning letters. 

 

[46] The Court finds that although warnings and counselling were given to 

the Claimant about his short comings, but the Company’s decision to 

terminate the service of the Claimant was made to fast. 

 

[47] The two trainings provided by the Company to the Claimant were 

insufficient for him to acquire the necessary skills and knowledge in 

discharging his duties on the Company. 

 

[48] The Claimant should be afforded a reasonable period of time to improve 

and warn that if he persists in doing so he may have to go. 
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[49] The Company has failed to make any formal appraisal where the same 

is a part of the management practices of an employer which will give the court 

cause for finding that there was some arbitrariness or unfair labour practice on 

the process. 

 

[50] In addition to that, the Claimant was not given any opportunity to 

respond to the show cause letter. The show cause letter did not stated any 

deadline for the Claimant to respond. In fact, before the Claimant could 

respond, a termination letter dated 24.05.2019 was served on the Claimant 

just eight (8) days after receipt of the warning letters and show cause letter. 

 

[51] In the present case, the Court finds that the Claimant’s probationary 

period was not carried out fairly and in good faith by the Company.  

 

Misconduct 

 

[52] In the Company’ Statement of Reply and Witness Statements, the 

Company alleged that the Claimant was dismissed allegedly due to complaints 

of sexual harassment of its lady staff’s and encouraging drivers to have a 

strike against the Company, both of which allegations of misconduct by the 

Claimant. 
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[53] It is firmly established that any allegation or claim made now which was 

not part of the grounds at the time the Claimant was dismissed cannot be 

relied upon as it would be an afterthought. In the case of Leong Kam Soon v. 

Stamford College Berhad / Stamford College (PJ) Sdn. Bhd. [2018] 4 ILR 

422, the Industrial Court established as follows:- 

 

“…SCPJ have amended its Statement in Reply dated 9 June 2016 

to include two allegations of misconduct against the Claimant. 

 

[37] … the pertinent point here is that the aforesaid allegations 

were not the grounds relied by SCPJ in dismissing the claimant. 

SCPJ has in its letter dated 15 September 2014, clearly and 

expressly stated the reasons for the claimant's dismissal which 

was due to fact that the claimant's services were no longer 

required as his job functions have been taken over by IRIS.  

 

[38] SCPJ has never raised any allegations of misconduct against 

the claimant in the aforesaid letter or their subsequent letter dated 

25 September 2014, replying to the claimant on his employment 

status. There is no evidence of show cause letter or charges being 

levelled against the claimant for the said allegations. Therefore, the 

fact that these allegations were brought up now to justify the 

claimant's dismissal, to my mind, is an afterthought. In any event, it 
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is an established law that the Industrial Court cannot go into 

reasons not relied by the company to dismiss the claimant. 

In Goon Kwee Phoy v. J & P Coats (M) Bhd [1981] 1 LNS 30, 

the Federal Court stated as follows: 

 

... Hence where representations are made and are referred 

to the Industrial Court for enquiry, the duty of the Court is to 

determine whether the termination or dismissal is with or 

without just cause or excuse. If the employer chooses to give 

a reason for the action taken by them, the duty of the 

Industrial Court will be to enquire whether that reason has or 

has not been made out. However, if the Court finds as a fact 

that it has not been proven, the inevitable conclusion must 

be that the termination or dismissal was without just cause or 

excuse. The proper enquiry of the Court is the reason 

advanced by the employer, and that the Court or High 

Court cannot go into another reason not relied on by the 

employer or find one for him. 

[Emphasis Added] 

 

[39] Therefore, the court having considered all the facts and 

evaluated the totality of the evidence, both oral and documentary 

and going by equity, good conscience and substantial merits of the 

javascript:DispCase=window.open('/Members/DisplayCase.aspx?CaseId=2184184321&SearchId=1ag02','_DisplayCase','');DispCase.focus()
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case without regard to technicalities and legal form, finds on the 

balance of probabilities that the claimant had been dismissed 

without just cause or excuse.” 

 

[54] Applying the above to the present case, the Court finds that:-  

 

(i) The allegations of misconduct brought by the Company were not 

grounds relied upon in dismissing the Claimant. The three (3) 

warning letters and notice of termination were issued purely on 

grounds of poor performance and had nothing to do with the 

allegations of misconduct. 

 

(ii) Based on the warning letters and notice of termination, the 

Company has never raised any allegations of misconduct prior to 

the case being brought before this Court. 

 

(iii) The Company’s Sales Manager, COW1 during cross examination 

had even admitted that the grounds for dismissal in the Notice of 

Termination and in the Statement in Reply is inconsistent from 

each other. 

 

(Trial Day 1 – 9:25:26 – 9:26:42) 

Counsel : What is the reason (for termination) stated in the 
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termination letter? 

Ng Kar Fai : I could actually say that it is poor work 

performance. 

Counsel : Now refer to your witness statement COWS-1. In 

question 3, you say that the Claimant was 

terminated due to “sexual Harassment and 

influence driver to boycott company”. Yes or No? 

Ng Kar Fai : Yes. 

Counsel : So would you agree with me that the reason for 

terminating in the termination letter and what you 

are saying in the witness statement is different? 

Ng Kar Fai : Yes it is different. 

 

(iv) The Company’s General Manager, COW2 during cross-

examination had stated that the document in COB1 (page 16) 

alleging misconduct by boycotting the Company was made after 

the Claimant was terminated and that it was her mistake. 

 

(Trial Day 1 – 9:48:14 – 9:48:35) 

Counsel : (referring to page 16 of CBD) So basically this is 

the letter that says Kumaresen (the Claimant) 

boycott the Company. Yes or No? 

Ooi : Yes.  
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Counsel : What is the date of this letter?  

Ooi : 1 July 2020. 

Counsel : So the letter was made almost 1 month after 

Kumaresen was terminated?  

Ooi : Yes. This is my mistake. 

 

(v) The warning letters were dated 15.04.2019, 15.05.2019, 

16.05.2019 and the termination letter was dated 24.05.2019. 

However, the letter alleging misconduct was made on 1 July 

2019, after the Claimant was terminated. 

 

Besides that, the Company at pages 8 and 9 of COB1 had put in 

handwritten notes alleging sexual misconduct by the Claimant. 

However, these documents were not acknowledged or signed by 

anyone. The persons cited in the handwritten notes were not 

even present during the trial. Therefore, the notes ought not to be 

admissible before the Court. 

 

During the trial, COW2 mentioned that the employees ie. Amira 

and Liha who accused the Claimant of sexual misconduct did not 

appear as witnesses because they were scared. COW2 also 

mentioned that lorry drivers did not attend the trial as it is their 



36 

“ricebowl to do work”. The Court finds that there are absolutely no 

documents/evidence to substantiate these claims. 

 

[55] Based on all of the above, the Court held that all of the allegations 

made are not reflected in the warning letters and termination letters. Further to 

that, the letter alleging misconduct were made after the Claimant was 

terminated and the notes alleging sexual misconduct ought not to be 

admissible. The Court held that the fact that these allegations were brought up 

now to justify the Claimant’s dismissal, is an afterthought and the Claimant 

was dismissed without just cause or excuse. 

 

Conclusion 

 

[56] Pursuant to section 30(5) of the IRA and guided by the principles of 

equity, good conscience and substantial merits of the case without regard to 

technicalities and legal form and after having considered the totality of the 

facts of the case, all the evidence adduced and by reasons of the established 

principles of industrial relations and disputes as mentioned above, the Court 

finds that the Company had failed to prove to the satisfaction of this Court, on 

the balance of probabilities that the dismissal of the Claimant was with just 

cause and excuse. Accordingly, the Claimant’s claim is hereby allowed. 
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Remedy 

 

Back wages 

 

[57] The Claimant now works as a Supervisor in MOSAKA Shipping 

Company.  

 

[58] Deduction of the award of backwages can be made on the following 

these existing grounds:- 

 

(i) Contributory misconduct of the Claimant (as decided by the 

Federal Court in Wong Yuen Hock v. Syarikat Hong Leong 

Assurance Sdn. Bhd. & Anor Appeal [1995] 3 MLJ 344); 

 

(ii) Post dismissal earnings by the Claimant (as decided by Federal 

Court in Dr. James Alfred (Sabah) v. Koperasi Serbaguna 

Sanya Bhd. (Sabah) & Anor [2001] 3 CLJ 541); and 

 

(iii) Delay from the date of dismissal to the date of completion of 

hearing (as decided by the High Court in Vadiveloo Munusamy 

v. General Tyre Retreaders Sdn. Bhd. [1997] 7 CLJ 596). 
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[59] The Court is mindful of the decision in Dr. James Alfred (Sabah) v. 

Koperasi Serbaguna Sanya Bhd. (Sabah) & Anor (supra) as regards post 

dismissal earnings. 

 

[60] The Court thus orders the Company to pay the Claimant as follows:-  

 

Backwages   

RM4,500.00 x 4 months = RM18,000.00 

Less 60% = RM10,800.00 

  RM7,200.00 

 

[61] The total sum of RM7,200.00 less statutory deductions, if any, is to be 

paid by the Company to the Claimant, through the Claimant’s solicitors, 

Messrs Fernandez & Selvarajah within 30 days from the date of this Award. 

 

HANDED DOWN AND DATED THIS DAY OF 21ST JULY 2020 
 
 

-signed- 
 
 

(TEOH CHIN CHONG) 
CHAIRMAN 

INDUSTRIAL COURT, MALAYSIA 
KUALA LUMPUR 


