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[Allowed the claimant's claim.]
 
AWARD
 
Teoh Chin Chong:
 
[1] Pleadings, documents and written submission filed in this matter are as
follows:-
 

(a) Statement of Case;
 
(b) Statement in Reply dated 4 November 2019;
 
(c) Rejoinder dated 19 November 2019;
 
(d) The Claimant's Bundle of Documents - CLB 1;
 
(e) The Claimant's Bundle of Documents II - CLB 2;
 
(f) The Company's Bundle of Documents - COB 1;
 
(g) The Company's Bundle of Documents II - COB 2;
 
(h) Bundle of Pleadings - CBOP 2;
 
(i) The Company's Written Submission filed on 11 September 2020;
 
(j) The Claimant's Written Submission filed on 15 September 2020;
 
(k) The Company's Submission In Reply filed on 29 september 2020;

 
[2] The company called two witnesses, namely:
 

(a) Pn Umadhevi A/P Krishnan - COW-1; and
 
(b) Mr Ho Lai Kok - COW-2.

 
[3] The Claimant testified as the sole witness.
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Brief Facts
 
[4] The claimant commenced employment with the company as an account
clerk in November 2006 without any letter of appointment.
 
[5] The company's nature business is infra and earthwork and has echieved
grade 7 (G7) in Construction Industry Development Board (CIDB).
 
[6] After the founder of the company, Mr Ho Kim Swee passed away, COW-2
was appointed as the company's director in November 2011.
 
[7] On 11 June 2018, the company issued a reminder to the claimants to state, 
inter alia, then the claimants had further failed to perform her duties as a head
of department which did not deligently and carefully in overseas the work of
her subordinates which resulted the company suffer loss of double payment to
its supplier.
 
[8] The claimant tendered her resignation on 13 August 2018.
 
[9] In view of the short notice served by the claimant to the company, the
company had request the claimant to defer her resignation from further period
of three months form the date of her letter of resignation to enable the claimant
to hand over her work scope.
 
[10]  On 15  August  2018  the  company issued  a  reminder  to  the  claimant
alleging that the claimant had further failed and neglected to perform her
duties and responsibilities.
 
[11] The claimant continued to work with the company until January 2019.
 
[12] The company had subsequently on 28 December 2018 terminated the
claimant's employment vide its letter dated 26 December 2018 based on the
charges stated therein.
 
The Law
 
[13] The claimant has made her representation under s.20 IRA and where such
representations have been made and are referred to the Industrial Court for
inquiry, it is the duty of the court as stated by the Federal Court in the case of 
Wong Yuen Hock v. Syarikat Hong Leong Assurance Sdn Bhd & Another Appeal
 [1995] 1 MLRA 412; [1995] 2 MLJ 753; [1995] 3 CLJ 344; [1995] 2 AMR
2145 to determine whether the termination or dismissal is with or without just
cause or excuse. In the case of Hotel Malaya Sdn Bhd & Anor v. National Union
of Hotel, Bar & Restaurant Workers & Anor [1982] 1 MLRA 15; [1982] 2 MLJ
237; [1982] CLJ (Rep) 124 it was stated that in exercising this quasi-judicial
function,  the  court's  functions  comprise  an  investigation  of  the  facts,  an
analysis of the facts, findings of facts and lastly the application of the law to
those  findings.  Hence,  the  role  of  the  court  is  to  determine  whether  the
dismissal was without just cause or excuse.
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[14] Based on the evidence and documents presented in this case, the court has
only to consider on a balance of probabilities whether the dismissal was with
just cause or excuse. It is trite law that the burden of proof is on the company
to discharge. (See Telekom Malaysia Kawasan Utara v. Krishnan Kutty Sanguni
Nair  & Anor  [2002]  1  MELR 4;  [2002]  1  MLRA 188;  [2002]  3  MLJ 129;
[2002]  3  CLJ  314;  [2002]  3  AMR 2898  and  Ireka  Construction  Berhad  v.
Chantiravathan a/l Subramaniam James [1995] 1 MELR 373; [1995] 2 ILR 11.
 
[15] Further, in order to successfully defend an unfair dismissal claim, the
burden of proof is on the employer to show that the reason for dismissing the
employee falls into one of the two categories set out in sub-s 20(3) of the IRA.
The termination of the employee will be deemed to have been unjust unless an
employer  can  prove  that  the  employee  was  dismissed  for  a  just  cause  of
excuse. Even if an employer succeeds in proving that there was a reason for
the dismissal of the employee, it is for the Industrial Court to decide whether
the dismissal was warranted or not in accordance with, inter alia, the principles
of equity, good conscience and the substantial merits of the case (sub-s 30(5) of
the IRA).
 
Issue
 
Whether The Dismissal Was With Just Cause Or Excuse
 
Evaluation And Findings
 
[16] The claimant tendered her resignation on 13 August 2018.
 
[17] The claimant contended that the company had requested her to defer her
resignation for further period of three months to enable the claimant to hand
over her work scope. The claimant continued to work with the company until
January 2019.
 
[18]  Learned  counsel  for  the  claimant  submitted  that  for  all  intents  and
proposes,  the  issues  of  the  claimant's  resignation  is  not  relevant  as  the
company by its conducts has accepted the claimant back into employment.
 
[19] It is trite law that when the claimant resigned on her own, her contract of
employment came to an end.
 
[20] The law does not require the company to accept a resignation for it to be
effective.  The Notice of  Resignation become valid and effective upon the
claimant submitting the same to the company on 13 August 2018.
 
[21] In the case of Syed Aman Syed Hassan v. Mara Institute of Technology 
[1992] 3 MLRH 159; [1993] 1 CLJ 228; [1993] 1 AMR 232, Lim Beng Choon
J opined that:
 

"Turning to the law, it  is  clear that the relationship of master and
servant is  essentially contractual.  It  is  created and continued with
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mutual  consent.  Just  as  the  master  cannot  force  the  servant  to
continue to serve him, so also the servant cannot force his service
upon the master. See Bain Bridge v. Smith [1989] 41 Ch D 462 @ 474.
By the same token if a letter of resignation is submitted, the contract of
employment loses the bilateral relationship needed and as such may be
said to dissolve the relation created."

 
His Lordship Lim Beng CHoon J then referred to the Indian case of Jawala
Prasad v. State of UP Air [1954] ALL 638 where Malik CJ said:
 

"No question of withdrawal could then arise, his resignation having
been  already  accepted.  Even  if  his  withdrawal  of  resignation
application had been received before the resignation was accepted he
could not claim an absolute right to withdraw his resignation. The
resignation was unconditional and whether he could be permitted to
withdraw that  resignation is  a  matter  within the  discretion of  the
appointing authority."

 
[22] Syed Aman Syed Hassan's case was followed and applied by the Industrial
Court in the case of Percetakan Keselamatan Nasional Sdn Bhd v. Jamaliah Md.
Yusoff [2001] 2 MELR 299; [2001] 2 ILR 536 where the court held that:
 

"The  principle  that  there  is  no  requirement  of  acceptance  of
resignation by the company has been accepted by the Singapore High
Court in the case of Michael F Avty v. Pernas Plessey Electronic Sdn
Bhd [1987] 1 MLRH 876; [1988] 2 CLJ 767 (Rep) and the High Court
of England in the case of Riordan v. The War Office [1959] 1 WLR
1046. The decision of the High Court of England was later affirmed by
the English Court of Appeal. In Riodan's case, the Court of Appeal has
stated as follows:-
 

The giving of a notice terminating a contractual employment,
whether by employee or employer, is the exercise of the right
under the contract of employment to bring the contract to an
end, either immediately or in the future. It is a unilateral act,
requiring no acceptance by the other party, and like a notice to
quit a tenancy. Once given it cannot in my view be withdrawn
save by mutual consent.
 
In view of the decisions in Syed Aman Syed Hassan v Mara
Institute of Technology (supra) and Riordan v. The Wan Office
(supra) which are more authorities than the authorities cited by
the claimant, this court takes the stand that there is no legal
obligation on the part  of  a company to communication its
acceptance  of  resignation  and  that  a  resignation  notice
tendered cannot be withdrawn except with the content of the
employer."

 
[23] From all the evidence adduced, the claimant had not been put under any
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duress,  force,  coercion,  threat  or  pressure  to  resign.  (See Jebsen & Jessen
Engineering (M) Sdn Bhd v. David Sandanasamy & Anor [2010] 1 MELR 12;
[2010] 1 MLRA 816; [2010] 5 MLJ 628; [2010] 6 CLJ 911).
 
[24] It is trite law that any withdrawal of notice requires consent and mutual
agreement of the other party. (See MST Industrial System Sdn Bhd v. Foo Chee
Lek  [1992]  2  MELR 448;  [1993]  1  ILR 202  and  Percetakan  Keselamatan
Nasional Sdn Bhd v. Jamaliah Md. Yusoff [2001] 2 MELR 299; [2001] 2 ILR
536).
 
[25] Therefore,  once the claimant submitted the Notice of  Resignation, it
remained valid and effective and her status as permanent employee of the
company ceased upon her resignation.
 
[26] The issue before the court is whether the company by asking the claimant
to stay on her employment and allowing her to work until the company had
subsequently on 28 December 2018 terminated the claimant's employment
vide its letter dated 26 December 2018 rendered her resignation ineffective.
 
[27] The court finds that in the company's letter dated 26 December 2018, the
claimant was dismissed based on the reasons of misconduct. The company
had made no reference on the claimant's resignation.
 
[28] If at all the company had accepted the claimant's resignation, there is no
necessity  for  the  company to  issued a  reminder  dated 15 August  2018 in
relation to the claimant's failure and negligence to performed her duties and
responsibilities.
 
[29] Since the claimant was requested by the company to defer her resignation
for further period of three months from the dates of her letter resignation dated
13 August 2018, the company would have asked the claimant to leave before
the  expiry  of  the  period  of  three  months  and  did  not  have  to  issue  the
Termination Letter dated 26 December 2018.
 
[30] The claimant did not submit any resignation letter after the deferrment
period. Neither did the company demanded for the claimant to tendered her
resignation letter again after the expiring of three months.
 
[31]  The  company's  letter  dated  26  December  2018  clearly  stated  'Surat
Pemberhentian Kerja' in itself confirmed that the claimant's employment was
terminated.
 
[32] The company has failed to challenge the claimant's evidence in particular
for failing to call its former Chief Executive Officers En. Ahmad Kamil to
refute the claimant's claim then she was asked to stay on.
 
[33] The claimant's last day of employment was on 31 January 2019. If the
claimant's resignation remains valid, her last day of employment should be 14
September 2018 as per letter of resignation. The facts that the claimant stayed
on until 31 January 2019 had corroborated the claimants' version that she was
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terminated by the company.
 
[34]  The fact  that  the claimant was still  on payroll  for  135 days after  her
resignation until she was terminated by the company only fortifies the fact that
she was asked to continue with her employment based on mutual consent.
 
[35] The claimant was even given the benefit of using the company's petrol
card in september 2018.
 
[36]  The company contended that  the claimant's  continued service at  the
company is merely an agreed extension of three months for the purpose of
handing over.
 
[37] The court finds that the company has failed to adduce any evidence or
produced any documentary evidence to prove the purported extension.
 
[38] It was after the company had issued the Termination Letter dated 26
December 2018 and upon receipt of the claimant's reply vide letter dated 31
January 2019, the company then vide letter dated 4 Mac 2019 made clear to
the claimant that the company has no objection on her resignation.
 
[39] Based on the company's own conduction by not asking the claimant to
leave  after  the  expiry  of  the  deferrment  period  of  three  months  and  still
allowing the claimant to continue to work in the company, the company has
waived its right by now claiming that the claimant had resigned voluntarily
from her position in the company vide letter dated 13 August 2018.
 
[40] An inference may fairly be drawn that the claimant was induced by the
conduct of  the company to continue to work after  the expiry of  the three
months deferrment period.
 
[41] In the case of Anthony Lawrence Bourke & Anor v. CIMB Bank [2019] 1
MLRA 548; [2018] 1 MLJ 104; [2017] 10 CLJ 167; [2017] 4 AMR 725, where
the court held that:
 

"[30] Having made its election to waive the DED and by continuing to
disburse on the Agreement,  the Respondent bank ought not  to be
allowed to take an absolutely opposite position in defence of its action.
In our view this is a classic case of waiver by conduct as decided in the
Federal  Court  case  of  Boustead  Trading  (1985)  Sdn  Bhd  v.  Arab-
Malaysian Merchant Bank Bhd [1995] 1 MLRA 738; [1995] 3 MLJ 311;
[1995] 4 CLJ 283; [1995] 3 AMR 2871. It was observed by the Federal
Court through the judgment of Gopal Sri Ram JCA (as His Lordship
then was) at page 348 of the judgement that when payment was made
on  the  invoices  without  protest  in  the  case,  a  reasonable  man  in
similar circumstanced would be entitiled to assume that there was no
complaint on the same. Similarly the appellant here would be entitied
to assume that the Respondent bank had waived its right under clause
3.4 of the Loan Agreement after DED; by its conduct. It would be
most unjust for the Respondent to now suggest that after paying your
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invoices, it can go back to clause 3.4 to enforces its original right that it
had at least on four occasions, waived."
 
[Emphasis Added]

 
[42]  The court  agrees  with  the  submission of  the  learned counsel  for  the
claimant that the claimant's resignation was withdrawn by mutual consent of
the parties and is not an issue for the consideration of the court.
 
[43] The court finds that the claimant was dismissed by the company by virtue
of the Termination Letter.
 
Misconduct
 
[44] Vide letter dated 26 December 2018 the company issued a Termination
Letter to the claimant alleging the following:
 

a) "setelah memo-memo bertarikh 11 Jun 2018 (Memo No. 1), 4 Julai
2018 (Memo No. 2) dan 15 Ogos 2018 (Memo No. 3) dikeluarkan,
pihak pengurusan syarikat mendapati bahawa tiada perubahan dan
peningkatan dari segi mutu tugasan anda atau pun kecuaian dalam
tugasan  anda,  walaupun  beberapa  peringatan  dan  nasihat  telah
diberikan.
 
Memo No. 1 (11 Jun 2019)
 

i  gagal  dalam  melaporkan  pembayaran  pembekal  dan
subkontraktor  kepada  pihak  pengurusan  memberi  impak
kepada operasi syarikat.

 
Memo No. 2 ( 4 Julai 2018)
 

i.  gagal  dalam  menguruskan  kakitangan  sebagai  seorang
pengurus jabatan.
 
ii.  Gagal  dalam  menyemak  transaksi  bayaran  pembekal
menyebabkan kesilapan kepada penyata akaun syarikat.

 
Memo No. 3 (15 Ogos 2018)
 

i. kecuaian dalam pengiraan akaun syarikat.
 
ii. gagal dalam melaporkan tugasan kepada pihak pengurusan
syarikat  daripada  segi  masa  dan  tarikh  akhir  yang  telah
diberikan.

 
[45]  Learned counsel  for  the  company submits  that  all  these  amounts  to
"misconduct" and not "mistakes".
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[46]  Based  on  the  Termination  Letter,  the  company  had  terminated  the
claimant's employment based on the charges stated in Memo No. 1, 2 and 3.
 
[47] The claimant has responded to the company's aforesaid charges vide her
letter dated 31 January 2019 as follows:
 

i.  The first  memo was not duly explained to her and that grounds
stated herein were unwarranted;
 
ii. The 2nd memo has issued over a trial issue due to no fault of the
claimant; and
 
iii. The 3rd memo was not served on the claimant

 
[48] In this case, there is no show cause letter issued to the claimant prior to
her dismissal.
 
[49] In the case of Rohimi Yusoff v.  Alfa Meli  Marketing Sdn Bhd & Anor  
[2000] 3 MELR 96; [2000] 4 MLRH 586; [2001] 6 CLJ 182, the High Court
held that:
 

"An employer should be very slow to dismiss upon the ground that the
employee is found to be unsatisfactory in his performance or incapable
of  performing the  work which he  is  employed to  do without  first
telling the employee of the respects in which he is failing to do his job
adequately, warning him of the possibility of likelihood of dismissal
on  this  ground  and  giving  him  an  opportunity  of  improving  his
performance. It is for the employer to find out from the employee why
he is performing unsatisfactory or warn him that if he persists in doing
so he may have to go. There is no record of any such warnings. On the
contrary I am satisfied that the claimant had performed his task to the
best of his ability."
 
The court finds that allegation of misconduct was not stated in the
termination letter. It was only raised by the company in the pleadings.
In Oriflame Marketing (M) Sdn Bhd v. Quah Jin Kok [1995] 1 MELR
410; [1995] 1 ILR 170 at p. 173 the Industrial court said:
 

In the present case the reason for dismissal was "relieve of
your duties effective immediately" in a one sentence letter of
termination  and  nothing  more.  In  the  hearing  before  the
Industrial Court several other matters of serious misconduct
were averred as grounds for dismissal. I am surprised when
the  reason  for  dismissal  was  a  set  of  facts  known  to  the
company at the material of time of its action why could not
the reason be stated in the termination letter and made known
to the claimant. Why should this set of relevant facts which
would justify its action to locked in its bosom and produced at
the very last moment at the Industrial Court. This court would
not  encourage  the  practice  of  "dismissal  first  and find the
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reason for dismissal later". The time at which one looks at the
reason for dismissal is the time of dismissal. The court must
consider that the employer treats as the reason when he gives
a  reason  for  dismissal  at  the  material  time  in  the  light  of
equity, good conscience and substantial merit of the case.

 
Even if the dismissal was because of inability to generate business, I
am of the view that, that reason did not justify dismissal.  Because
firstly that reason was not pleaded and secondly the employer did not
try  to  remedy  it.  In  Lee  Nyoke  Hin  of  Syarikat  Pengangkutan  Bas
Kilang/Bas Sekolah v. Kumaran V Karthirvello [1992] 1 MELR 336;
[1992] 2 ILR 132 at p. 134-135 the Industrial Court stated:
 

The Industrial has repeatedly emphasised in several award
that the age of firing an employee at the first sign of laziness or
unsatisfactory performance, is past, and belongs to a bygone
era  as  today,  security  of  tenure  of  employment  is  a
fundamental  principle  in  employment  law  and  industrial
relations.  Unless  a  workman  is  incorrigible,  an  employer
should  try  to  rectify  or  remedy  the  shortcoming  of
unsatisfactory employee, before resorting to dismissal. This
principle has been amplified in the two Awards below:
 

In the case of Rooftech Sdn Bhd v. Holiday Inn [1986]
2  MELR 256;  [1986]  1  ILR (Rep)  752  Award  No.
166/86 the Industrial Court stated:
 

Inefficiency  which  discloses  a  course  of
negative  conduct  no  doubt  is  a  sufficient
ground  for  termination  but  there  must
necessarily be sufficient proof that a procedure
has been followed. Ordinarily there must be
sufficient  written  communication  to  the
claimant in order to establish inefficiency or
poor  performance  before  the  company  can
rely on it to justify dismissal. The company
has failed to do so.

 
In the case of IE Project Sdn Bhd v. Tan Lee Seng [1986] 2 MELR 461;
[1987]  1  ILR (Rep)  211 Award No.  56/1987 the Industrial  Court
states:
 

An employer should be very slow to dismiss upon the ground
that  the  employee  is  found  to  be  unsatisfactory  in  his
performance or incapable of performing the work which he is
employed  to  do  without  first  telling  the  employee  of  the
respects  in  which  he  is  failing  to  do  his  job  adequately,
warning him of the possibility of likelihood of dismissal on
this ground and giving him an opportunity of improving his
performance.  It  is  for  the  employer  to  find  out  from  the
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employee why he is performing unsatisfactory or warn him
that if the persists in doing so he have to go. There is no record
of any such warnings. On the contrary I am satisfied that the
claimant had performed his task to the best of his ability."

 
[50] It is good industrial relations practice and a rule of natural justice that the
claimant be given the opportunity to provide an explanation in response to the
allegations  of  misconduct  before  the  claimant  was  terminated  of  her
employment by the company which the company had failed to do so.
 
Domestic Inquiry
 
[51] The fact that there was no Domestic Inquiry conducted by the company
before the claimant was terminated of her employment is not a fatality which
is curable by de novo proceedings before the Industrial Court. (Wong Yuen
Hock v. Syarikat Hong Leong Assurance Sdn Bhd & Another Appeal [1995] 1
MLRA 412;  [1995]  2  MLJ 753;  [1995]  3  CLJ 344;  [1995]  2  AMR 2145,  
Dreamland Corporation (M) Sdn Bhd v. Choong Chin Sooi & Industrial Court of
Malaysia [1987] 1 MELR 39; [1987] 1 MLRA 357;[1988] 1 MLJ 111 [1988] 1
CLJ (Rep) 39.
 
[52] The company had highlighted the alleged mistakes committed by the
claimant in paragraph 16 of the Statement in Reply ("SIR') as follows:-
 

i. Mistake in Profit & Loss account;
 
ii. Over payment to creditors;
 
iii. Double payment to Duracem Coating Industries Sdn Bhd;
 
iv. Creditor balance;
 
v. Outstanding payments to creditors;
 
vi. Non-payment to sub-contractors;
 
vii. Non-payment of staff's claims;
 
viii. Non-payment of staff's SOCSO;
 
ix. Penalty imposed by Lembaga Hasil Dalam Negeri;
 
x. Failure to procure refund of deposits; and
 
xi. Monies from unclaimed Money Department.

 
[53] Learn counsel for the claimant submitted that the company had failed to
appreciate the difference between 'mistakes' and 'misconduct' resulting to the
wrongful termination of the claimant's employment.
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[54] An article entitled 'Mistake versus misconduct' by Carl ToersBijns a former
deputy warden provides the following enlightment:-
 

"The process to determine misconduct versus a mistake is analytical in
nature but also needs human insight and interpretation created by
methods acceptable to conduct a fair and impartial hearing with due
process and opportunities for rebuttals. Not everything is black and
white and those exceptions must be sought out to be fair and bring
clarity to the process without doubt of the end result.
 
Because  the  line  between  an  honest  mistake  and  intentional  or
unintentional misconduct is often unclear and vague, it is the integrity
of the process that must be upheld to find a reasonable solution to the
issue  at  hand.  Manager  and  supervisors  must  recognize  their
responsibilities  and  expectations  whenever  engaged  in  such  an
inquisition or review of the facts gathered.
 
...Whether an act committed was a mistake or misconduct depends on
the finding a fair judgment and professional unbiased opinion by those
working within the review or investigative process to glean the date
and facts or each case to make a souond determination.
 
Once it has been identified as a mistake, they cam be encouraged to
resolve or settle the dispute case through power-sharing discussions
and dialogue rather than pursuing further misconduct allegations from
that point on..."

 
[55] From the evidence before the court, there were no efforts taken by the
company to resolve or settle the disputes.
 
[56] The court will now deals with the alleged misconducts complained of by
the company against the claimant.
 
[57] The charges stated in the Termination Letter are as follows:
 

Memo No. 1 (11 Jun 2019)
 
"Setelah Memo-memo tersebut telah dikeluarkan, pihak pengurusan
syarikat mendapati bahawa tiada perubahan dan peningkatan dari segi
mutu tugasan anda atau kecuaian dalam tugasan anda,  walaupun
beberapa peringatan dan nasihat telah diberikan."
 
Memo No. 2 (4 Julai 2018)
 
"Selain daripada kecuaian yang dinyatakan di atas, setelah Memo-
memo  tersebut  diberikan,  anda  masih  bersikap  yang  sama  dan
kecuaian yang serupa iaitu kecuaian dalam pengiraan akaun syarikat
dan menyebabkan gaji pekerja syarikat disalah kira dan tiada rekod-
rekod dokumentasi  yang wajar  disimpan dan menyebabkan pihak
syarikat tidak mempunyai rekod yang tepat mengenai akaun-akaun
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syarikat."
 
Memo No. 3 (15 Ogos 2018)
 
"Sehubungan dengan ini, pihak syarikat berpendapat bahawa prestasi
anda terutamanya kecuaian yang berturut-turut tanpa perubahan dan
peningkatan walaupun telah diberi peluang untuk diubah adalah amat
tidak memuaskan dan tidak dapat diterima oleh pihak syarikat."

 
[58] The claimants avers that the 1st Memo was not duly explained to her and
that grounds stated therein were unwarranted, the 2nd Memo was issued over
a trial issue due to no fault of the claimant. The claimants contended that the
error was an honest mistake which had been only remedied and the 3rd Memo
was not served out the claimant.
 
[59]  The  claimant's  dismissed  was  based  on  the  ground,  raised  on  the
Termination Letter and not other issues as stated in paragraph 16 and 16.1 to
16. 13 of the SIR.
 
[60] After the company discovered the discrepancies in the accounts, handled
by the claimant  sometime in  2014,  the company did not  put  fault  on the
claimant instead tried to overcome all those discrepancies mentioned by the
Auditors.
 
[61] The allegations stated in the three Memos are not specific and no further
details  or  particulars  are  made  available  for  the  court  to  come  to  a  just
decision.
 
Doctrine Of Condonation
 
[62] Learned counsel for the claimant submitted that by not putting fault on
the claimant for the above discrepancies, the doctrine of condonation applies
and the alleged misconducts cannot be relied by the company to dismiss the
claimant.
 
[63] With regard to the Doctrine of Condonation, Halbury's Law of Malaysia,
Vol. 7, 2000 Edn At p 123 had stated the following:
 

"Condonation  arises  when an  employer  with  full  knowledge  of  a
servant's  misconduct,  elects  to  continue  him  in  service.  Where
misconduct  has  been  condoned,  it  may  not  be  relied  on  by  the
employer to dismiss a workman unless there are subsequent acts of
misconduct."

 
[64] In the case of Azman Abdullah v. Inspector General of Police  [1996] 2
MLRA 49; [1997] 1 MLJ 263; [1997] 1 CLJ 257; [1997] 1 AMR 180, Abdul
Malek Ahmad JCA has referred to Amraoti  v.  Vithal  Vinayak  [1941] AIR
Nagpur 125 where the Court had said:
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"Once a master  has condoned any misconduct  which would have
justified dismissal or a fine, he cannot, after such condonation go back
upon his election to condone and claim a right to dismiss his (the
servant) or impose a fine or any other punishment in respect of the
offense which has been condoned."

 
[65] In the case Lim Teik Chye v. Dynacraft Industries [2019] MELRU 1643 ,
the Court adopted the doctrine of waiver and condonation when the company
had knowingly allowing the misconduct to be carried out and failing to act for
10 months.
 
[66] In the case of Azman Abdulah v. Ketua Polis Negara (supra) the Court of
Appeal held:
 

The  respondent's  delay  in  taking  disciplinary  action  against  the
appellant  must  surely  be  an act  of  condonation.  Had the  issue  of
condonation been taken into consideration in the court below, the trial
Judge's decision would surely have been the other way. Consequently,
the charges against the appellant could not stand.

 
[67] In the case of National Union of Plantation Workers v. Kumpulan Jerai Sdn
Bhd (Rengam)  [1999] 1 MLRA 656; [2000] 2 MLJ 144; [2000] 1 CLJ 681;
[2000] 2 AMR 1387, the Court of Appeal held at p. 689:
 

"The doctrine  of  condonation has  long  been established in  India,
Malaysia, New Zealand, Canada, South Africa, Australia and Hong
Kong (see the article of Condonation as Waiver of the Employer's Right
to Punish Misconduct by Dr. Abdul Majid in [1996] 2 MLJ at p. xvii).
in this respect, Neal J in The Manager Scudai Estate, Johore Bahru v.
Naryanan [1960] 1 MLRH 90; [1960] 26 MLJ 162 in dealing with the
issue of dismissal by a master of the servant's misconduct, held that a
master, with full knowledge of the servants misconduct, electing to
continue him in his service, cannot subsequently dismiss him from the
offence which he had by his warning and subsequent employment
condoned. We agree to the principle of condonation as a viewer of the
employer's right to punish for misconduct".

 
[68] This court agrees with the claimant that the company had waived and
condoned the misconduct by knowingly allowing it  to be carried out and
failing to act for so long.
 
[69] In the present case, there is no proof that the alleged misconduct allegedly
committed by the claimant as early year 2016 was hidden by the claimant to
the management of the company.
 
[70] In the case of MUI Bank Bhd Johor v. Tee Puat Kuay @ Tee Puat Kway 
[1993] 3 MLRH 168; [1993] 3 MLJ 239; [1993] 4 CLJ 69; [1993] 2 AMR
2111, the High Court held that condonation is a question of fact to be decided
by the court depending on the circumstances of the case. The misconduct is
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deemed to be condoned when election is made by the company to retain a
guilty employee.
 
[71] The court in MUI Bank (supra)  held that by allowing the employee to
continue to work in the company for 5 months after the misconduct amounts
to condonation.
 

"Condonation of respondent's actions (ground 3)
 
The  applicant  having  found  that  the  respondent  was  guilty  of
'misappropriation' allowed the respondent to continue working in the
Segamat  Branch  and  subsequently  transferred  him  to  their
headquarters  in  Kuala  Lumpur  where  he  worked  for  about  five
months before he was dismissed. For this reason, the Industrial Court
found that the applicant had 'condoned' the respondent's actions".
 
"The question that arises is whether the industrial court was correct in
law in finding 'condonation' on the facts of the matter. To my mind,
misconduct is deemed 'condoned' where an election is made to retain
an employee guilty of  misconduct.  As such, I  cannot see how the
industrial  court  had committed an error  of  law in  coming to  that
decision.  There  is  no  such  thing  as  a  law  of  condonation.  It  is
essentially a question of fact depending on the circumstances of the
matter."

 
[72] Regardless of the reasons delineated by the company, the court finds that
the delay of the company in taking action towards the claimant was in contrast
with its firm and undivided stand that any act of misconduct which result in
the punishment of dismissal of the claimant. If the company classified the
claimant's alleged misconduct as severe, therefore it should ensure swift action
be taken towards the claimant instead of taking so long to dismiss her.
 
[73] The court finds that all the alleged misconduct as stated in paragraph 16
of the SIR were never mentioned in Termination Letter. Despite the alleged
misconduct,  the company did not take any disciplinary action against the
claimant and allowing her continue to work shows that the company had
condoned all the alleged misconducts of the claimant.
 
[74] The fact that the company know something was wrong somewhere in the
claimant's job scope but had difficulties to spell them out clearly as COW-2 is
illiterate bears no excuse in this matter.
 
[75]  This  court  agrees  with the submission of  the learned counsel  for  the
claimant that the claimant's qualification is not an issue before the court. The
claimant had already served the company for 12 years and to question on the
claimant's qualification at this instance shows poor governance on the parts of
the company. The issue of the claimant's qualification is not the ground for
termination in Termination Letter.
 
Conclusion
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[76] Pursuant to s 30(5) of the IRA and guided by the principles of equity,
good  conscience  and  substantial  merits  of  the  cases  without  regard  to
technicalities and legal form and after considering the totality of the facts of
the  case,  all  the  evidence  adduced  and  by  reason  of  the  establishment
principles of industrial relations and disputes as mentioned above, the court
finds that the company had failed to prove to the satisfaction of this court, on
the balance of probabilities that the dismissal of the claimant was with just
cause or excuse. Accordingly, the claimant's claim is hereby allowed.
 
Remedy
 
[77]  The  court  is  of  the  view  that  it  would  be  inappropriate  in  the
circumstances  to  order  a  reinstatement  as  it  is  apparently  clear  that
harmonious industrial relation between both parties no longer exist. It must be
stated that the amount of compensation to be awarded is one of discretionary
as decided in the case of Hotel Jaya Puri Bhd v. National Union of Hotel, Bar &
Restaurant Workers & Anor [1979] 1 MLRH 197; [1980] 1 MLJ 109.
 
[78] The claimant's last drawn salary was RM6,000 per month. The claimant
had  served  the  company  for  12  years  period  to  her  dismissal.  As  such
compensation in lieu of reinstatement at the rate of one last drawn salary is
hereby allowed.
 
[79] In considering the appropriate amount of compensation to be paid, the
court must take into consideration factors that would be just and equitable to
both parties.
 
[80]  In  Telekom Malaysia  Berhad  v.  Jernal  Singh  Banta  Singh  & Anor  and
Another case [2016] MLRHU 1546 the High Court held as follows:
 

"Section  30(6A)  of  the  Industrial  Relations  Act  1967  requires
Industrial  Court  to  take  into  account  the  matters  that  have  been
specified  in  the  Second  Schedule,  which  includes  contributory
misconduct. The failure by the Industrial Court to take into account to
contributory  misconduct  of  Mr  Jernal  thus  amounted  to  a
contravention of the duties of the Industrial Court under the Industrial
Relations Act 1967, due to the peremptory language used in s 30(6A).
Accordingly, the award was quashed and an award in substitution that
was 20% lower was ordered."

 
[81] The court therefore orders that the backwages based on the last drawn
salary to be computed in the following manner:
 
Backwages
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[82] The sum of RM104,400.00 (RINGGIT MALAYSIA: ONE HUNDRED
AND  FOUR  THOUSAND  AND  FOUR  HUNDRED  ONLY)  less  any
statutory deduction is to be paid to the claimant via her solicitors Messrs John
Yong & Irene Song within 30 days from the date hereof.
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