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REFERENCE 

 

This is a reference by the Honourable Minister of Human Resources 

under section 20(3) of the Industrial Relations Act 1967 for an award in 

respect of a dispute arising out of the dismissal of RAUL FABRIZIO 

CASSERINI (“Claimant”) and GEORGE FISCHER (M) SDN. 

BHD.(“Company”).  
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AWARD 

 

THE REFERENCE 

[1] The parties to the dispute are Raul Fabrizio Casserini 

(“Claimant”) and George Fischer (M) Sdn. Bhd. (“Company”). The 

dispute which was referred to the Industrial Court by way of a Ministerial 

Reference under section 20(3) of the Industrial Relations Act 1967 made 

on 09.01.2015 is over the dismissal of the Claimant by the Company on 

31.12.2013. 

 

DOCUMENTS 

[2] The relevant cause papers before this Court are as follows: 

 

(a) Claimant‟s Statement of Case (SOC) dated 08.04.2015;  

(b) Company‟s Statement in Reply (SIR) dated 15.05.2015;  

(c) Rejoinder dated 08.06.2015; 

(d) Company‟s Bundle of Documents (COB-1) [p. 10 and 11 of 

 COB-1 is disputed by Claimant]; 

(e) Company‟s Bundle of Documents (2) (COB-2); 

(f) Company‟s Bundle of Documents (3) (COB-3); 

(g) Claimant‟s Bundle of Documents (CLB-1); 

(h) Claimant‟s Bundle of Documents (2) (CLB-2) [p. 2- 12 of 

CLB-2 is disputed by Company]; 

(i) Claimant‟s Bundle of Documents (3) (CLB-3); 

(j) Claimant‟s Witness Statement (CLWS-1A);  
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(k) Claimant‟s Witness Statement (Supplementary) (CLWS-1B); 

(l) Company‟s Witness Statement by Mr. Yeo Che Pin (Amos) 

(COWS-1);   

(m) Company‟s Witness Statement by Mdm. Tan Shet Li 

(Shirley) (COWS-2); and 

(n) Company‟s Witness Statement by Mr. Cheong Kok Leong 

(COWS-3). 

 

 

COMPANY'S CASE  

[3] The Company called the following witnesses to give evidence on 

26.05.2016, 27.05.2016, 03.01.2017 and 04.01.2017: 

(a) COW-1: Mr.Yeo Che Pin (Amos), the Managing Director of the 

Company;  

(b) COW-2: Mdm. Tan Shet Li (Shirley), Financial Controller of the 

Company; and  

(c) COW-3: Mr. Cheong Kok Leong, the Senior Human 

Resources (HR) and Administration Executive of the 

Company.  

 

[4] The Company avers that George Fischer(GF) (M) Sdn Bhd and GF 

(S) Pte Ltd are mutually exclusive and autonomous. 

[5] The Claimant‟s duties as Head of Product Management Utilities 

(UT)-South East Asia (SEA) (later Head of Product Management 

UT/Business Technology (BT)-SEA) is limited to Malaysia only. 



5 

 

[6] The appointment of Mr. Frederick Chia was made by GF (S) Pte 

Ltd, and as the name, Market Segment Manager (MSM) would suggest, 

involves sales and marketing and not on product development as 

performed by the Claimant.  Again, it is misleading to say that Mr. 

Frederick Chia‟s appointment covers SEA. 

[7] The Company contends and will contend at the hearing that the 

Claimant was in no way victimized by the retrenchment exercise carried 

out by the Company who had suffered continuing losses preceding the 

Claimant‟s retrenchment. The Company further adds that prior to the 

Claimant‟s retrenchment the Company had suffered massive financial 

losses. As a result of the losses, the Company had implemented various 

austerity drives, including but not limited to a freeze on new 

appointments, zero entertainment claims, further and additional price 

cutting negotiations and increase in marketing push for sales. 

[8] In spite of all those efforts, losses kept increasing resulting in the 

shutting down of non-essential department such as that of the Claimant.  

Meanwhile, those employees who resigned during the said period were 

also not replaced. The Company further contends that the retrenchment 

exercise was carried out in good faith and in compliance with the 

provisions of the employment contract of the Claimant. The Company 

has undertaken the retrenchment exercise and other cost-cutting 

measures to ensure its own survival and/or sustainability. 

[9] Prior to the retrenchment being carried out, the Claimant was 

informed both verbally and in writing, again in accordance with the 

provisions in the employment contract of the Claimant. The Claimant 

was given at least 4 months‟ notice of the Company‟s intention to 
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retrench him. Several meetings were held with the Claimant in the 

presence of the Company‟s Human Resources personnel. 

[10] The Claimant had agreed to a severance package which among 

others includes the payment of a month‟s salary, annual leave and cost 

of repatriation to a destination of the Claimant‟s choice.  The Claimant 

chose China. The Human Resource personnel then purchased an air-

ticket for the purpose and also informed the Claimant to make a claim for 

charges to repatriate all his personal belongings back to China. 

[11] As the Claimant was not in the country, the Company had banked 

in the agreed 1 months‟ salary into the Claimant‟s bank account.  There 

was no communication of whatever form to indicate that the Claimant 

had not agreed to the severance package. The Company suspects that 

the Claimant‟s claim now is an afterthought. 

[12] The Company contends that the Claimant‟s dismissal was with just 

cause or excuse.  

 

 

CLAIMANT'S CASE 

[13] The Claimant gave evidence before the Court on 05.01.2017 and 

06.01.2017. The Company and GF (S) Pte Ltd are companies under one 

of three divisions known as GF Piping Systems belonging to GF Ltd, 

which is a multinational corporation with its headquarters in Switzerland.  

The other two divisions are GF Automotive and GF Machining Solutions. 
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[14] As a multinational corporation and operating under the same 

umbrella company and brand name, the reporting structure is 

internationally structured. This is apparent from the Claimant‟s 

employment contract dated 01.11.2011 whereby Mr. Sven Erlandsen 

(Mr. Sven), President SEA GF Piping (based in Singapore) was one of 

the signatories to the said employment contract. This is also evident from 

the e-mail dated 22.02.2013 whereby Mr. Sven said that the Claimant in 

his capacity as Head of Product Management UT/BT-SEA and MSM UT-

SEA shall report to him and COW-1. 

[15] The Company acts as a competence centre for regional training, 

manufacturing and providing customized solutions, which includes 

supporting and supplying goods and services particularly in SEA, Asia 

and Oceania.  Whilst Malaysia acts as a manufacturing hub, Singapore 

acts as regional product distribution centre.  All of these are key 

functions of Product Management and MSM. 

[16] Prior to joining the Company, the Claimant worked in Shanghai GF 

Chinaust Plastics Fittings Corp. Ltd., a subsidiary of GF Ltd. The 

Claimant commenced employment with the Company as its Head of 

Product Management UT-SEA on 01.01.2012 with a basic salary of 

RM23,000.00 vide a letter of appointment dated 01.11.2011[CLB-1 p.1-

5].  

[17] The Claimant‟s job description is set out in CLB-1 p. 6-9. The 

Claimant was also entitled to other benefits as stated in his letter of 

appointment which includes a Company paid rental apartment/house 

available for lodging during the tenure of contract, a rental car with full 

maintenance, car petrol claims, insurance coverage, medical benefits, 
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dental coverage, business related phone call bills, business related 

parking and toll claims, etc.  

[18] The Claimant carried out and performed his duties and functions 

diligently and faithfully in the best interest of the Company.  As a result 

thereof, on or about 08.06.2012, the Company assigned the Claimant 

additional responsibilities for Malaysia and SEA, which includes more 

product management responsibilities and official recognition for business 

unit BT [CLB-1 p. 11].  His new job title was Head of Product 

Management UT/BT-SEA. On or about 22.02.2013, the Company 

offered and the Claimant accepted another additional responsibility as 

MSM UT- SEA [CLB-1 p.13]. The Claimant‟s business cards as in CLB-2 

p. 1 also denote the above designations held by the Claimant during the 

course of his employment in the Company. In recognition of the 

Claimant‟s contribution, the Company revised and increased the 

Claimant‟s basic salary to RM23,690.00 per month with effect from 

01.01.2013. 

[19] Out of a sudden, the Claimant was asked to attend a meeting on 

27.08.2013 and at this meeting the Company informed him that his 

services had to be terminated as his position as the Head of Product 

Management UT-SEA was redundant.  This took the Claimant by 

surprise.  It is pertinent to note that the Company had not only failed to 

proffer any explanation to justify its allegation of redundancy but also 

failed to address the questions posed by the Claimant during the said 

meeting in respect of his position as the Head of Product Management 

BT-SEA and MSM UT-SEA. 
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[20] On 28.08.2013, the Claimant received an e-mail from the Company 

alleging that the Claimant had wished to resign.  The Claimant wrote two 

e-mails dated 04.09.2013 and 19.09.2013 to deny the allegations and 

also to protest [CLB-1 p. 18-20]. 

[21] On 25.09.2013, the Claimant received from the Company a notice 

of termination of service dated 23.09.2013 wherein it was stated that the 

Claimant‟s services will be terminated with effect from 31.12.2013 [CLB-

1 p. 21].  The Claimant wrote an e-mail dated 27.09.2013 to the 

Company to deny the allegation of redundancy and also to protest his 

termination [CLB-1 p. 18]. 

[22] The Claimant avers that prior to 27.08.2013 there were no 

indications or consultation of whatsoever made as to the fact that his 

services will be terminated purportedly due to a change in the 

Company‟s directions and the subsequent “redundancy” of his position. 

[23] There were no proper reasons, explanation or justification given to 

the Claimant on the Company‟s purported change of directions as to or 

on the termination of his services.  Clearly, the termination of the 

Claimant‟s services is questionable and tainted with the elements of 

mala fide and/or bad faith. 

[24] The Claimant further avers that his position and function with the 

Company could not be redundant. In this regard, the Claimant contends 

that Product Management (current and future, such as marketing, 

development, training, etc.) continues to exist as new products are being 

developed or introduced into the market for SEA (including Malaysia).  In 

any event, the Company had subsequently hired new personnel.  The 
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position of MSM UT-SEA (which formed 50% of the Claimant‟s daily 

responsibilities) continues to exist and this is evident from the 

appointment of Mr. Frederick Chia on 18.03.2014 as MSM BT & UT-

SEA. 

[25] The Claimant‟s last drawn salary was RM23,690.00 per month and 

he was entitled to other benefits as stated in his letter of appointment. 

[26] The Claimant avers that the termination of his services was not 

bona fide and/or without proper justification. Further, the Claimant 

contends that the conduct of the Company in the termination of his 

services was contrary to the principles of natural justice and equity and 

good conscience, and an act of victimization and therefore amounted to 

an unfair labour practice which ought to be struck down as such by this 

Court. The Claimant contends, and will so contend, that his dismissal 

was without just cause or excuse. 

[27] The Claimant therefore respectfully prays for an order that he be 

reinstated to his former position without loss of all salary and benefits 

(monetary and otherwise) together with arrears thereof from the date of 

dismissal to the date of reinstatement. 

 

THE LAW AND BURDEN OF PROOF 

[28] The function of the Industrial Court in a reference under section 20 

of the Industrial Relations Act 1967 was clearly stated by the Federal 

Court in the case of Goon Kwee Phoy v J & P Coats (M) Bhd [1981] 1 

javascript:DispAct=window.open('/Members/DisplayAct.aspx?CaseActCode=MY_FS_ACT_1967_177&ActSectionNo=20.&SearchId=5MPKL01','_DisplayAct','');DispAct.focus()
javascript:DispAct=window.open('/Members/DisplayAct.aspx?CaseActCode=MY_FS_ACT_1967_177&ActSectionNo=20.&SearchId=5MPKL01','_DisplayAct','');DispAct.focus()
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LNS 30; [1981] 2 MLJ 129 where His Lordship Raja Azlan Shah CJ (as 

HRH then was) stated at p. 136:  

“Where representations are made and are referred to the Industrial 
Court for enquiry it is the duty of that court to determine whether the 
termination or dismissal is with or without just cause or excuse. If the 
employer chooses to give a reason for the action taken by him 
the duty of the Industrial Court will be to enquire whether that 
excuse has or has not been made out. If it finds as a fact that it 
has not been proved then the inevitable conclusion must be that the 
termination or dismissal was without just cause or excuse. The 
proper enquiry of the court is the reason advanced by it and that 
court or the High court cannot go into another reason not relied on 
by the employer or find one for it.”. 

                                                                               [Emphasis added] 

[29] The Company in this case stated in the notice of termination that 

the Claimant was retrenched as his position had been identified as 

redundant. Retrenchment is one of the several ways a contract 

of employment can be ended. Though not defined by the Industrial 

Relations Act 1967 the definition of retrenchment is clear and consistent 

having evolved through case law. For a retrenchment to take place there 

must be a redundancy in the Company‟s business organization. To 

prove this the Company must show that there was a surplus of labour or 

that the requirement of the job functions of the employee has ceased or 

has greatly diminished to the extent that the job no longer exists or that 

the business requires fewer employees of whatever kind resulting from a 

reorganization exercise or due to whatever other legitimate reasons. 

In William Jacks & Co (M) Bhd. v. S. Balasingam [1997]  3 CLJ 235 the 

Court of Appeal succinctly stated: 

 
“… Retrenchment means “the discharge of surplus labour or staff by 
an employer for any reason whatsoever otherwise than a punishment 

javascript:DispAct=window.open('/Members/DisplayAct.aspx?CaseActCode=MY_FS_ACT_1967_177&SearchId=9ag02','_DisplayAct','');DispAct.focus()
javascript:DispAct=window.open('/Members/DisplayAct.aspx?CaseActCode=MY_FS_ACT_1967_177&SearchId=9ag02','_DisplayAct','');DispAct.focus()
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inflicted by way of disciplinary action” [per S.K. Das in Hariprasad v 
Divelkar 1957 AIR SC 121 at p. 132].  

 
Whether the retrenchment exercise in a particular case is bona fide or 
otherwise, is a question of fact and of degree depending for its 
resolution upon the peculiar facts and circumstances of each case.  It 
is well-settled that an employer is entitled to organize his business in 
the manner he considers best.  So long as that managerial power is 
exercised bona fide, the decision is immune from examination even 
by the Industrial Court.  However, the Industrial Court is empowered, 
and indeed duty-bound, to investigate the facts and circumstances of 
a particular case to determine whether that exercise of power was in 
fact bona fide.” ‟.                  
                                        [Emphasis added] 

 

4. It is trite law that the burden of proof is on the company to prove 

the redundancy. In the case of Bayer (M) Sdn Bhd  v  Ng Hong Pau 

[1999] 4 CLJ 155, Shaik Daud Ismail JCA held as follows: 

 

“On redundancy it cannot be gainsaid that the appellant must come 
to the court with concrete proof.  The burden is on the appellant to 
prove actual redundancy on which the dismissal was grounded. 
(See Chapman & Others v Goonvean & Rostawvack China Clay Co. 
Ltd. [1983] 2 All ER).  It is our view that merely to show evidence of 
a re-organisation in the appellant is certainly not sufficient.  There 
was evidence before the court that although sales were reduced, the 
workload of the respondent remained the same.  After his dismissal 
his workload was taken over by two of his former colleagues.  Faced 
with these evidence, is it any wonder that the court made a finding of 
fact that there was no convincing evidence produced by the 
appellant that the respondent‟s functions were reduced to such an 
extent that he was considered redundant.”. 

 
               [Emphasis added] 
 

[30] The standard of proof needed to be met by the company is on a 

balance of probabilities which is the civil standard. (See Telekom 

Malaysia Kawasan Utara v. Krishnan Kutty a/l Sanguni Nair & Anor 

javascript:DispCase=window.open('/Members/DisplayCase.aspx?CaseId=2691892225&SearchId=5MPKL01','_DisplayCase','');DispCase.focus()
javascript:DispCase=window.open('/Members/DisplayCase.aspx?CaseId=2691892225&SearchId=5MPKL01','_DisplayCase','');DispCase.focus()
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[2002] 3 CLJ 314). This approach was reaffirmed in the case of K A 

Sanduran Nehru Ratnam v I-Berhad [2007] 1 CLJ 347 at p. 362 CA. 

 

ISSUES 

[31] It is undisputed that the Company had terminated the Claimant on 

the grounds of redundancy since the Company no longer required his 

post as Head of Product Management UT–SEA in Malaysia and SEA 

due to changes in the Company‟s directions.  

[32] Thus the issues that this Court has to determine are: 

 

(a) Has the Company succeeded in proving that a redundancy 

situation has arisen in the Company that necessitated the 

Claimant‟s retrenchment; and 

 

(b) If the answer to (a) is affirmative, was the Claimant‟s 

dismissal with just cause or excuse.  

 

EVALUATION OF EVIDENCE AND FINDINGS OF COURT 

Claimant’s job functions 

[33] The Claimant commenced employment with the Company as the 

Head of Product Management UT-SEA on 01.01.2012. The Claimant 

was employed under a fixed term contract for 3 years, and there was no 

probation period. The Claimant‟s employment is a regional employment 

javascript:DispCase=window.open('/Members/DisplayCase.aspx?CaseId=2691892225&SearchId=5MPKL01','_DisplayCase','');DispCase.focus()
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where besides Malaysia he also serves other regions in SEA such as 

Thailand, Singapore, Indonesia, Philippines, Cambodia, Vietnam and to 

a certain extent Myanmar.  

[34] The Company vide its letter dated 08.06.2012 [CLB-1 p. 11] 

assigned additional responsibilities to the Claimant‟s existing position for 

SEA including Malaysia, and his new job title was Head of Product 

Management UT/BT-SEA. Subsequently the Claimant was appointed as 

MSM UT SEA in addition to his existing position vide e-mail dated 

22.02.2013 from Mr. Sven. COW-1 acknowledged that the Claimant‟s 

dual role pursuant to the said e-mail dated 22.02.2013 is 50% Head of 

Product Management UT/BT-SEA and 50% MSM UT-SEA. However 

COW-1 affirmed that the 50% reporting to him is only on matters in 

Malaysia, the other 50% of reporting is to Mr. Sven on matters outside 

Malaysia within SEA. Thus it is apparent that the Claimant was 

appointed by the Company, but he exercised regional functions that 

spread over SEA including Malaysia.  

[35] Further COW-1 affirmed that Mr. Sven was his boss and he 

reported to him as Mr. Sven was the President SEA GF Piping and 

based in Singapore.  

[36] As Head of Product Management UT-SEA the Claimant‟s main job 

functions were set out in his job description at CLB-1 p. 6-9. However 

COW-1 in evidence insisted that the Claimant‟s role was basically a 

support role, that is, it is minimal/ supporting/assisting. He merely gave 

assistance in regards the job functions that were carried out by existing 

departments in the Company, especially the Sales team. Nonetheless 

COW-1 admitted that there is no proof before the Court that the 
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Claimant‟s role as Head of Product Management UT-SEA is merely a 

supporting role: 

 
“Q: Claimant’s position is important and crucial? 
A: In terms of support yes.  Otherwise disagree. 
 
Q: What do you mean by “otherwise”? 
A: This role is supporting.  No budget/target to achieve. 
 Not directly involved in sales numbers/activities. 
 We have Head of Sales to determine plan and strategy for sales 

team.  He is involved on technical aspect. 
 
Q: Claimant’s duties and responsibilities crucial for technical aspect 

of UT/BT? 
A: Yes in supporting sales team to increase technical knowledge.  

Not in terms of selling and marketing of products. 
 His role is minimal in sense of sales.”. 
 

[37] However COW-3 in evidence agreed that the Claimant‟s duties of 

Product Management involves sales and marketing activities besides 

providing technical support: 

 
“Q: Do you agree that “measure of success” is based on (1), (2), (3), 

(4) (main function of job) and this involves sales and marketing? 
A: Agree. 
 
Q: p.7 item (4) Market Development Support (3 bullets).  This 

involves sales and marketing? 
A: Agree. 
 
Q: The Claimant’s Product Management duties involve sales and 

marketing activities? 
A: Agree.”. 

 

[38] The Claimant on the other hand disagreed that his position as 

Head of Product Management UT-SEA is a supporting role. He stated in 

evidence that it is a real job and not a support function. Product 

Management in Europe is a very critical department. The Claimant 
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added that he was a coordinator for SEA and in that capacity he 

coordinates regional projects and shares information with Product 

Management in Europe. He elaborated on the contributions he made to 

Company as follows: 

 
“Q: CLWS-1A. Q&A4. What kind of contribution you made to 

Company? 
A: Various development projects (electro fusion fittings, non-electro 

fittings). 
 Each project does not last for ½ month, can be for 2 – 3 years. 
 New product introduction, product identification, product lifecycle 

training, marketing tools (brochures), product details, 
communicate with Global Technical Experts (HQ) on products 
market assessment, identify new products or better solutions.”. 

 

[39] Based on the aforesaid evidence the Court is in doubt as to 

whether the Claimant‟s role as Head of Product Management UT-SEA is 

in fact merely a supporting role. I note that at CLB-1 p. 6 the Claimant 

was assigned 4 main job functions, of which only one job function 

provided a supporting role, namely to support the Sales team. Further 

the Claimant‟s job description clearly set out “Measure of Success” that 

is a target/bench mark that he must achieve in his work performance. I 

am of the view that the Claimant‟s job functions, be it supporting or 

otherwise, are the functions assigned to him upon his appointment as 

Head of Product Management UT-SEA, and the Court must view each 

job function on its own footing to determine whether the Claimant‟s 

redundancy as Head of Product Management UT-SEA has been 

established by the Company.   

[40] In regards the Claimant‟s position as Head of Product Management 

BT-SEA, COW-1 in evidence said that there is no job description for the 

said position because it is a supporting role. I am of the view that COW-1 
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is shooting himself in the foot when he said this because although in 

evidence he alleged that the Claimant‟s position as Head of Product 

Management UT-SEA is a supporting role, yet the Claimant was given a 

job description at CLB-1 p. 6-9.  

[41] Further COW-1 stated that the same job description for Head of 

Product Management UT-SEA in CLB-1 p. 6-9 will not necessarily apply 

in regards the Claimant‟s job function as Head of Product Management 

BT- SEA, in particular items 6, 7, and 9. I note from evidence that 

amongst the product range within the Claimant‟s main job functions as 

set out in CLB-1 p.6-9 comprise Poly-Propylene Range (PPR) products 

that COW-1 acknowledged are under BT portfolio. Further COW-1 only 

identified 3 items in the said job description for Head of Product 

Management UT- SEA that do not apply for the position of Head of 

Product Management BT-SEA. Thus it can be implied that the rest of the 

job description at CLB-1 p.6-9 also applies to Head of Product 

Management BT-SEA.  Further COW-1 upon cross-examination did not 

produce any evidence to support his contention that the role as Head of 

Product Management BT-SEA is merely a support role. The Claimant on 

the contrary further explained: 

 
“Q: What is job function for Head of Product Management BT-SEA? 
 A: Job description same as Head of Product Management UT-SEA, 

just different technology, different material and different 
application. 

 The responsibility and duties the same as Head of Product 
Management UT-SEA.”. 

   

[42] The Claimant‟s appointment as MSM UT-SEA was made by Mr. 

Sven. COW-1 in evidence stated that MSM UT-SEA is a regional SEA 



18 

 

role for sales function excluding Malaysia. However there are no 

documents before the Court to support COW-1‟s evidence that the role 

of MSM UT-SEA excludes Malaysia. Even in official announcements, the 

Company recognizes the Claimant‟s involvement as MSM UT-SEA in the 

SEA region including Malaysia. If the Company intends to limit the 

Claimant‟s duties only by country, it would have done so in the job title, 

job description and responsibilities.  The Company did not do that, in fact 

it did just the opposite by setting out the Claimant‟s regional 

responsibilities and directed the Claimant to report both to Mr. Sven who 

is in charge of regional SEA activities (excluding Malaysia) and COW-1 

who is in charge of activities in Malaysia. 

[43] On the Claimant‟s position as MSM UT-SEA, COW-1 also asserted 

that the said position is a support role because in the e-mail dated 

22.02.2013 Mr. Sven stated that “With immediate effect Raul will 

support UT as MSM UT SEA”. The Company‟s learned counsel 

submitted that based on the said wordings the Claimant was not 

appointed as a MSM (let alone MSM-SEA) but to support such roles 

only. This matter was never pleaded and is tantamount to a submission 

from the Bar with no substantiated and evidential basis, and aimed at 

misleading this Court. This submission disregards the evidence put forth 

before this Court wherein none of the Company‟s witnesses denied the 

Claimant‟s appointment as MSM UT-SEA and further, as acknowledged 

by the Company‟s witnesses, the Claimant‟s name card issued by the 

Company bore the fact that he was the MSM UT-SEA. Further the 

Company‟s learned counsel‟s attempt to link the title of MSM with the 

title of “Head of Sales” to prove that MSM is synonymous with a 

managerial position of sales again constitutes a submission from the Bar 
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that was never pleaded and again unsubstantiated with any cogent and 

reliable evidence. Further the Company‟s learned counsel‟s attempt to 

submit that the law of redundancy is found under sections 60J and 60N 

of the Employment Act 1955 is totally absurd and incredulous as the 

Employment Act 1955 does not apply to the Claimant in this instance. 

Furthermore the Company‟s learned counsel never put forth in his 

pleadings the issue pertaining to the Employment Act 1955. I find it 

baffling that the Company‟s learned counsel disregards trite law that a 

party is bound by its pleadings (See R Rama Chandran v The Industrial 

Court of Malaysia & Anor [1997] 1 CLY 147 and Ranjit Kaur S Gopal 

Singh v Hotel Excelsior (M) Sdn Bhd [2010] 8 CLJ 629). Further in Ng 

Hee Thoong & Anor v Public Bank Bhd [1995] 1 MLJ 281, the Court of 

Appeal made it crystal clear about its position on evidence from the Bar: 

 

“The only reference to the delay point is to be found in the address of 

counsel for the respondent in the court below and the explanation is 

in reality that of counsel and not of his client under oath. It is a 

principle fundamental to our system of adversarial litigation that 

evidence upon a matter must be given on oath. The practice of 

counsel giving evidence from the Bar, as was done in this case, is to 

be deprecated.”. 

[Emphasis added] 

The Court concludes that such submission from the Bar is to be 

deprecated and bears no weight before this Court.  

[44] Moving on, I note that Mr. Sven had further in the e-mail dated 

22.02.2013 categorized some of the main support functions/tasks of the 

Claimant as MSM UT-SEA, namely technical support, training, project 

pricing and project tracking. The Claimant in evidence stated that project 
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pricing and project tracking are part of sales activities and falls within the 

functions and responsibilities of MSM. On the aspect of “support” the 

Claimant testified as follows: 

 
“Q: Why does it state “support”? 
 A: I need to identify important projects and need to coordinate with 

pricing e.g. project bidding with DCSEA (Distribution Centre SEA). 
 DCSEA can’t identify critical projects but she will help with pricing. 
 I don’t know why Sven uses word “support functions”. 
 He also highlighted the word “/task”. 
 
Q: Your role was merely a support function and have been taken 

over by Sales and Marketing Department? 
A: Disagree, I was actively involved in market day to day activities. 
 I travelled to other countries to win over projects to help GF to 

specify details for biddings before a tender was released. 
 I made sure that I set very high benchmark targets i.e. quality, 

product certification/standards, unique products to give GF 
competitive advantage in the bidding process.”.  

 
 

[45] I am of the view that only Mr. Sven can provide evidence as to 

whether the said tasks as MSM UT-SEA are support functions or 

otherwise as Mr. Sven issued the said e-mail dated 22.02.2013. COW-1 

was not the writer of this e-mail and thus his opinions do not lend any 

weight to the interpretation of the above stated tasks. During this 

hearing, Mr. Sven was not called as a Company‟s witness. The courts 

have often ruled that it is not in each and every instance that a witness 

must be called in a hearing.  It must be an important and material 

witness as was stated by His Lordship Mohamad Azmi FCJ in 

Munusamy Vengadasalam v. PP [1987] 1 CLJ 205; [1987] CLJ (Rep) 

221; [1987] 1 MLJ 492. The Court finds that Mr. Sven is a material and 

important witness because the Claimant as the Head of Product 

Management UT/BT-SEA and MSM UT-SEA reported to Mr. Sven in 
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regards his work on projects within SEA (outside Malaysia). Furthermore 

Mr. Sven‟s evidence was important to enlighten the Court as to whether 

the Claimant‟s role as MSM UT-SEA was merely a support role as 

alleged by COW-1. The Company merely stated that Mr. Sven had left 

the Company but the Company did not submit evidence of any genuine 

effort as to the steps the Company has taken to secure the attendance of 

Mr. Sven at the hearing.  The fact that Mr. Sven was no longer in the 

employment of the Company is not a cogent reason to excuse his non-

attendance in Court. Since the Company failed to produce Mr. Sven as a 

Company‟s witness the Claimant was denied his right to cross-examine 

him in the course of this hearing. At the same time, the Court was also 

denied the opportunity to assess his evidence and demeanour during 

this hearing. In Ho Wah Genting Marketing Sdn. Bhd. v. Ismail Kassim 

Mohd Yussof (1998) 2 ILR 464, the learned Chairman held that the fact 

that the material witness was no longer with the Company was not a 

good enough reason for his non-attendance as the issue of the 

Claimant's employment was at stake. In the circumstances this Court 

draws an adverse inference against the Company under s 114(g) of the 

Evidence Act 1950 upon its failure to produce Mr. Sven as its witness 

during the hearing. 

[46] Nevertheless from a reading of the e-mail dated 22.02.2013, it is 

apparent that Mr. Sven had set out the Claimant‟s main tasks as well as 

supporting functions in his role as MSM UT-SEA. Thus I can infer that 

the tasks of training, project pricing and project tracking do not constitute 

supporting functions and are substantive job functions under the said 

position.  In this regards I find it helpful to look at the Company‟s 

notification at CLB-1 p.45 that was issued by Mr. Sven from GF (S) Pte. 
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Ltd to assist in the interpretation of the usage of the word “support”. 

Upon perusing the said document I am of the view that the usage of the 

word “support” clearly indicates that the said word bears the intention of 

providing the services required by GF‟s customers, rather than carry out 

support functions per se. 

 

Reason for Claimant’s retrenchment 

[47] COW-1 and Mr. Sven vide a tele-conference (telco) purportedly 

held on 10.07.2013 decided to retrench the Claimant. The minutes of the 

telco held on 10.7.2013 is at COB-1 p. 10. The decision to retrench the 

Claimant was informed to Mr. Bruno Meier (Head BU for Asia Pacific) 

and COW-3 on 27.08.2013. 

[48] Further in the minutes at COB-1 p. 10, it was stated that “due to 

changes of strategy and business model within GF South East Asia 

including Malaysia and the need to adapt to challenging business 

environment, GF SEA decided to embark on a cost cutting exercise and 

to streamline the organization”. As a result of this the Production 

Management department headed by the Claimant was to be closed 

down as the position of Head of Product Management UT-SEA could no 

longer be sustained. 

[49] Subsequently a meeting was held on 27.08.2013 between COW-1, 

Mr. Sven, COW-3 and the Claimant. The minutes of this meeting is at 

COB-1 p.11. The Claimant agreed that during this meeting Mr. Sven 

communicated that “due the change in Company’s strategy and business 

model, the Product Management UT department is to be made 
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redundant. There is no other available position in Business Unit Asia”.  

At the outset of this hearing the Claimant‟s learned counsel disputed 

COB-1 p. 10 and 11 and suggested that COB p. 10 and 11 was 

fabricated as its contents have been disputed by the Claimant. During 

cross-examination the Claimant disputed items 2, 3, and 4, and could not 

recall items 5 and 7 of COB-1 p. 11.  The Claimant reiterated that he had 

never offered to resign from the Company as allegedly stated in the 

minutes of the meeting. The minutes of this meeting is also in contention 

as COW-1 disputed its accuracy when he stated that the decision to 

retrench the Claimant was made jointly by Mr. Sven and himself only, 

and not together with Mr. Bruno Meier as recorded in the said minutes.  

[50] In the notice of termination the Claimant was informed that his 

position as Head of Product Management UT-SEA was made redundant 

because of “changes in the Company’s direction”. The Product 

Management department which comprised only of the Claimant was 

closed, and hence the Claimant was made redundant.  

[51] COW-1 explained that “changes in the Company’s direction” meant 

that the Company was not doing well, and it lost money. As a result the 

Company carried out restructuring vide a redundancy exercise. Further 

COW-1 also explained the meaning of “changes of Company’s strategy 

and business model” as follows: 

 
“I can only talk on behalf of Malaysia.  In Malaysia, we have estimated 
our local production. We have built up our Sales Team and at that time 
focus mainly on Malaysia only. We do not require a Regional 
Position based in Malaysia.”. 
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[52] There is no evidence that COW-1 had made known to the 

Company what is in fact supposedly meant by the so called “changes in 

the Company’s directions” and “changes of Company’s strategy and 

business model”. In fact COW-3, as the Senior HR and Administration 

Executive of the Company at the material time, was also not aware of 

what was meant by the “changes of Company’s strategy and business 

model” and consequently “cost cutting exercise and streamlining the 

organization”.  Further COW-3 agreed in evidence that there was no full 

and frank disclosure of how the Company embarked on the Claimant‟s 

redundancy exercise. COW-3 affirmed that he merely followed the top 

management‟s instructions, namely COW-1, Mr. Sven and Mr. Bruno 

Meier, to terminate the Claimant‟s services. COW-3 elaborated as 

follows: 

 

“When issued redundancy letter, specifically referring to 

Claimant’s roles and duties in Malaysia. Instruction given by Top 

Management is to execute Claimant‟s redundancy based on Malaysia 

situation. Rest of job I am not aware of what is arrangement in 

that.”. 

 

[53] Based on COW-1‟s evidence it is apparent that the reason for the 

Claimant‟s retrenchment was that the Company was losing money and 

thus it was restructured as it did not require a regional position based in 

Malaysia. COW-1 confirmed that only the Product Management 

department in the Company, wherein the Claimant held a regional 

position, was closed down as a cost saving measure as it was 

categorized as a non-essential department. Yet he agreed that the 

Company is involved in production and acknowledged the importance of 

Production Management.  
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“Q: Is Product Management UT/BT crucial to the Company? 

 A: Partially crucial.  Any product that we produce throughout world is 
not based on any Company’s/countries desire to produce the 
product.  In George Fischer we have a worldwide and very much 
centralized R&D in HQ (Switzerland) to design, determine 
material of PERT etc product and to determine product 
application and that decision based on decision taken by HQ. 
So lifecycle of product decided by HQ and not individual 
countries.  Individual countries can make proposal but ultimate 
decision whether to go ahead lies with HQ.”. 

 

[54] The Claimant on the other hand contends that the importance of 

Product Management has remained as the nature of the Company‟s 

business has not changed and the Company further introduces new 

products and expands sales, which require additional trainings.   

[55] Based on evidence it is apparent that cost cutting was embarked 

by GF SEA and not just by the Company in Malaysia. The Company in 

its SIR pleaded that it implemented several austerity steps: 

“As a result of the losses, the Company had implemented various 

austerity drives, including but not limited to a freeze on new 

appointments, zero entertainment claims, further and additional price 

cutting negotiations and increase in marketing push for sales.”. 

 

[56] However the Claimant contends that the Company continued to 

spend on costly activities: 

 

“The Claimant contends that the Company‟s assertion that it had 

implemented various austerity drives runs contrary to its continued 

spending on costly activities such as, among others, the opening of an 

office at Penang, the hiring of a branch manager in the fourth quarter of 

2012, the hiring of a high level Sales and Marketing Manager by the 
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name of Mr. Mark Gau immediately during the first quarter of 2014, and 

the hiring of several additional personnel in the Sales department and 

Purchase department.”.  

 

[57] COW-3 acknowledged the appointment of Mr. Mark Gau as Sales 

and Marketing Manager in 2014 after the Claimant left (the Claimant 

alleged that the date of appointment was in the first quarter of 2014), the 

appointment of Mr. Jason Tan as Branch Manager (Northern Region) on 

or about October 2012, and the appointment of Mr. Andrew Ho as 

Branch Manager (Northern Region) upon the resignation of Mr. Jason 

Tan around end 2013.   

[58] Upon perusing the financial standing of the Company it was 

apparent that for financial year ended 2011 it was making a loss before 

taxation of RM450,589.00. The Company continued to record further 

losses of RM631,979.00 (2012) and RM2,861,123.00 (2013).  

[59] Despite the losses incurred by it, the Company increased its 

workforce from 40 employees (2011) to 42 employees (2012). As a 

result “wages, salaries and others” increased from RM2,257,474.00 

(2011) to RM2,559,661.00 (2012). Yet in 2013 “wages, salaries and 

others” had increased to RM2,696,208.00 despite its workforce 

decreasing from 42 employees (2012) to 39 employees(2013). Further 

“salaries and other emoluments for directors” steadily increased, namely 

RM293,558.00 (2011), RM362,500.00 (2012) and RM380,781.00 (2013), 

of which the local directors of the Company are COW-1 and COW-2.  

[60] Further, under the head “estimated monetary value of benefits-in-

kind” the Company paid for the lease of a car for COW-1 which 
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increased from RM122,953.00 (2011) to RM188,170.00 (2012) as the 

old Toyota Camry used by COW-1 was replaced by a new Toyota Camry 

in 2012. This was done although cost cutting measures were in place in 

the Company since 03.11.2011 [CLB-3 p. 23-24]. However in 2013 

expenditure under this head decreased to RM167,744.00 as the 

Company downgraded the lease of the car for COW-1 from a Toyota 

Camry to a Honda Accord. 

[61] Based on the financial statement for 2013 the Company was 

making a loss before taxation of RM2,861,123.00. There was a huge 

increase in “administrative expenses” from RM4,389,759.00 (2012) to 

RM5,090,637.00 (2013) as well as in “other expenses” from 

RM89,660.00 (2012) to RM1,230,324.00 (2013). COW-2 agreed that the 

major losses in the Company in 2013 were due to forex exchange losses 

as evidenced by the huge increase under the head “other expenses”.  

[62] It is evident from the aforesaid evidence that the Company 

continued to suffer losses from 2011 to 2013 despite having in place 

various cost saving austerity measures. Yet the Company saw fit to 

employ the Claimant on 01.01.2012 despite suffering financial losses in 

2011. The Claimant was promised a secured future employment for 

three (3) years that resulted in him leaving his previous employment.  

Further, the Company knew very well that when the Claimant was 

employed in 2012, the Company has committed itself to a liability in 

regards the salary and other benefits to be paid to the Claimant for the 

period of three (3) years as per his contract of employment. 

[63] COW-1 stated in evidence that although the Company was facing 

financial losses it employed the Claimant because the Claimant was the 
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one who the Company thought would be the savior to take the Company 

out of its doldrums. I find this nothing more than an afterthought 

unsupported by any cogent evidence as all along COW-1 viewed the 

Claimant as being engaged in a supporting role to assist the other 

departments that have been running the operation prior to the Claimant‟s 

employment in the Company. Furthermore, besides the Claimant, the 

Company also employed another person in 2012.   

[64] It is apparent that the Company did not carefully study its 

employment needs when it recruited the Claimant and it was the 

Company‟s short sighted recruitment policy that dashed the Claimant‟s 

legitimate expectation to be employed in the Company for the entire 

period of three (3) years as per his contract of employment.  In the case 

of Lim Siok Yean v Pengkalen Securities Sdn. Bhd [2007] 3 ILR 624, the 

Court in deciding that the claimant was dismissed without just cause or 

excuse held: 

 

“...it had been clear from the facts of the case that the Company had not 

carefully studied its employment needs when they recruited the 

Claimant…  If the Company has been alert in October 1997 when the 

Claimant had been recruited, it would have realized that it was certainly 

not the right time to embark on new recruitment.  It had actually been 

an act of folly on the part of the Company to have recruited the 

Claimant when its own revenue had been plummeting…. 

 

…..The Claimant had stated that she had taken up employment at the 

Company on the expectation that it would be long term and that if she 

had known she would be terminated so soon, she would not have taken 

employment at the Company….However, her employment with the 

Company had been terminated within a short period of time 

through no fault of her own.  It had been the Company’s short 

sighted recruitment policy that had put the Claimant in a bind and 
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the Company could not now simply say that her employment had 

become redundant.  The decision had been harsh on the 

Claimant…..”. 

[Emphasis added] 

 

[65] Similarly in the case of Tan Tsien Loong & Anor v A&W (Malaysia) 

Sdn Bhd [2013] 2 ILR 121, the Learned Chairman held: 

 

“ … the company had acknowledged that the claimant was recruited at a 

time when the company was facing financial constraints, to assist to turn 

around the company….is it not inequitable for the company to suddenly 

after 19 months of employment to terminate him on the basis of financial 

constraints…”.   

[Emphasis added] 

 

[66] From evidence the Company implemented cost cutting measures 

since 2011. Further e-mails on cost cutting measures were also issued 

by COW-1 on 10.12.2012, 22.02.2013, 01.07.2013 and 02.07.2013. It is 

pertinent to note that the e-mail dated 22.02.2013 at 5.04pm issued by 

COW-1 set out cost cutting measures, but did not mention about 

retrenchment of non-essential staff. Coincidentally at about the same 

time Mr. Sven issued an e-mail on 22.02.2013 at 6.00pm wherein the 

Claimant was given the added role of MSM UT-SEA. So clearly COW-1‟s 

evidence that the Claimant‟s retrenchment was a cost saving measure 

cannot be logically construed as the substantive reason for the 

Claimant‟s retrenchment. In my view Mr. Sven‟s action of giving added 

responsibility to the Claimant vide e-mail dated 22.02.2013 at 6.00pm 

can be construed as manpower distribution to improve 

productivity/efficiency and multi tasking, which incidentally was one of 
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the cost saving measures in COW-1‟s e-mail dated 22.02.2013 at 

5.04pm. 

[67] Furthermore I am of the view that the closing down of the Product 

Management department in 2013 as a cost cutting measures does not 

hold any water because this department was not allocated any budget 

and the Claimant was the only personnel in the said department.  The 

Company had made losses for 3 consecutive years and in 2013 the 

major losses in the Company were due to forex exchange losses.  

[68] Bearing in mind that the Company had employed the Claimant 

when it was facing financial difficulties in 2011 and 2012, I am of the 

view that the financial losses suffered by the Company should not be a 

criteria upon which the Company can now rely upon to retrench the 

Claimant as it was not a criteria that the Company considered when it 

employed the Claimant in 2012. 

 

Was the Claimant’s position redundant? 

[69] COW-1 reiterated that after the Claimant was dismissed, most of 

his functions as Head of Product Management UT-SEA were handled by 

the Sales team as the Claimant was merely exercising a support role as 

Head of Product Management UT-SEA. He stated that whatever is listed 

in the Claimant‟s job description is not 100% done by him as many of the 

functions were existing even before the Claimant joined the Company 

and carried out by the respective managers of departments within the 

Company. COW-1‟s response to questions posed on this matter are 

pertinent: 



31 

 

“Q: p. 6-9 of CLB-1.  Are you saying all functions (of Claimant) no 
longer exist? 

 A: Our other colleagues in other department have been running this  
 operation and doing same thing till today. 
 Claimant employed to help to support the other teams based on 

job description at p. 6-9 of CLB-1. 
Whatever stated here is not 100% done by him as many of 
function existing and carried out by other colleagues. 
Eg: Sales team carry out promotion, product specification to 
customer, organize exhibition as well. 
Sales team also sells to customers. 
Service team doing customer service to support customer on 
training, site supervision, attending to customer complaints. 

 
Q: Why did you employ Claimant then? 
A: Employed Claimant to support other colleagues. 

Hopefully at that time to increase the knowledge, transfer of 
knowledge and provide support to rest of team in different areas 
stated in job description. 
Based on his experience in China, Claimant has been doing 
similar function in China. 
At that time, we thought Claimant can provide necessary support 
to our team in Malaysia and SEA. 

… 
 
Q249:  Do you agree Company never obtained knowledge, expertise  

and support from Claimant. 
A: Disagree. 
 
Q: Explain A249? 
A: Scope assigned to Claimant, only a certain part of responsibility 

carried out. 
 Rest of team undertook Claimant’s job scope and responsibility. 
 His scope decreased as colleagues took over. 
 Claimant came in to support team. 
 Team able to perform and took over his responsibility. 
 Job function of Claimant no longer there. 
 2013 loss of Company became RM2.86 million. 
 So top management decided to cut cost and change its 

direction.p.47 of COB – Company’s net loss RM2,861,123 
(2013).”. 
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[70] In regards the Claimant‟s main job function of “Working with 

Segment Managers, SEA Sales Rep. Managers, Tech Asia R&D/ QA / 

Production / Procurement, to translate market needs into innovative 

product offerings and services”, COW-1 stated that the Claimant‟s 

function is only to assist the Sales team to determine the selling price 

upon investigation into the product market. The main function of cost 

setting is done by the Finance Dept. After the Claimant was dismissed 

this function was carried out by the Sales team. COW-1 in evidence 

stated: 

 
“Q: After Claimant left, nobody in Company liaising with Segment 

Managers, SEA Sales Rep Managers, Tech Asia R&D/ QA/ 
Production/ Procument to translate market needs into innovative 
product offerings and services, define product range etc.”. 

A: Our Company has established product range that is published in 
internet, our own product produced in Malaysia, our own 
brochures and marketing strategies. 

 Costing we have inter-Company trading of products and all these 
are established. 

 
Q: If Company is established through internet, why did Company 

appoint Claimant? 
A: When Claimant joined Company, we have our own locally 

produced product.  One of his task is to help Sales people to 
determine selling price upon investigation into product market. 

 That was established and don’t change pricing.  Claimant assist in 
this as before joined already started own product.  Finance people 
determine product cost and margin. 

 Sales team move on from there. 
 This is a very small function. 
 
Q: After Claimant left who was doing internet work? 
A: Individual market sales teams have direct access to such 

information from internet. 
 Claimant’s role to assist as have many items, it is not to start 

up/reinvent system. 
 It is to assist Sales team. 
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Q: Explain on “costing” function? 
A: Costing in regards local product.  Production team and Finance 

team established cost and determine selling price. 
 Costing for imported items manufactured by factories around 

world, all factories have transfer pricing for every country 
including Malaysia.  When receive transfer pricing, Finance team 
adopt transfer pricing as our costs, add on import tariff if any and 
estimate our selling price.  Every country within GF Group does 
same thing. 

 
Q: You are saying that Claimant as Head of Product Management 

UT-SEA is not responsible in this? 
A: It is minor role for Claimant to assist the other team. 
 Main function of cost setting is done by Finance Department.”. 
 

[71] After the Claimant was dismissed, COW-1 stated that no one was 

involved in handling PPR products which was the other main function of 

the Claimant. Further COW-1 stated in evidence that after the Claimant 

was dismissed, training in Malaysia of the Sales team on technical 

product know-how was conducted vide internal training by an 

independent service team. However COW-1 could not give evidence as 

to who conducted training in Indonesia and Philippines after the Claimant 

was dismissed as this matter was under Mr. Sven‟s jurisdiction.  

 
“Q: Who was giving training to Sales team after Claimant left? 
 A: No one in the Claimant’s capacity. The training always done 

through internal training. Claimant assisted as supporting role. 
 
Q: Who trained/support Sales team in technical product know how? 
A: Training of Seniors by juniors; internal training. 
 
Q87: p.6 of CLB-1.  “Support sales team in providing accurate technical 

product know-how to customers, user or interested parties 
pertaining to use and installation”.  Do you agree that when 
Claimant was with Company, these are his function? 

A: Yes. 
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Q88: p.8 of CLB-1.  “Training: Provide product/system training and 
maintain training documentation”.  Do you agree that Claimant 
was in charge of this when with Company? 

 A: He is involved in training. 
 
Q: Claimant left Company.  Is there anybody who took over the role 

as mentioned in Q87 and 88? 
A: We have an independent service team that does training not only 

for our people but also customers. This team is part of our 
organization even before Claimant joined. 

 The Claimant’s role is to support independent service team to 
conduct training. After Claimant left, training continued by 
independent service team. 

… 
 
Q: Claimant in charge of training in Indonesia and Philippines.  After 

Claimant left, who would be in charge of this training? 
A: Can’t answer as not under my jurisdiction.”. 
 

[72] On the Claimant‟s other main job functions, COW-1 stated that 

after the Claimant was dismissed the Sales team was “actively involved 

in product presentation to the relevant authorities and technical 

committees”.  In regards the Claimant‟s job function of “Product Strategy” 

COW-1 affirmed that he, the Sales team and Management team took 

over this function after the Claimant was dismissed. In regards the 

Claimant‟s job function of “New Product Development and Product Life 

Cycle”, COW-1 confirmed that Malaysia and Singapore do not produce 

any new products. However products from the headquarters in 

Switzerland are selectively launched by colleagues from the factory who 

produced products and Global Sales team in conjunction with local Sales 

team.  

[73] In the notice of termination [CLB-1 p. 21], it is clear that only the 

Claimant‟s position as Head Product Management UT-SEA was stated 

as being redundant. There was nothing mentioned about the status of 
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the Claimant‟s other positions as Head of Product Management BT-SEA 

and MSM UT-SEA. There were also no documents put forth in Court to 

prove that the office of Product Management BT-SEA and MSM UT-SEA 

were also closed down. 

[74] The Claimant had put forth evidence before the Court that he was 

involved in on-going projects at or about the time of his retrenchment. 

The Claimant vide e-mail dated 24.06.2013 [CLB-1 p. 25 and 26] to Mr. 

Sven had set out the target objectives for on-going projects for MSM and 

Product Management for the next 3-4 months after discussions with Mr. 

Sven and COW-1 which involved countries like Singapore, Cambodia, 

Indonesia, Thailand, Malaysia and Philippines. COW-1 in evidence 

denied that he had discussions with the Claimant as was stated in the 

Claimant‟s e-mail dated 24.06.2013, but yet did not show any proof to 

the Court that he had replied to the Claimant‟s said e-mail and denied 

the said discussions. COW-1 agreed that these on-going projects were 

within the exclusive job description of the Claimant. Subsequently Mr. 

Sven replied to the said e-mail vide e-mail dated 25.06.2013 [CLB-1 p. 

26], which was copied to COW-1, agreeing to most of the Claimant‟s 

points and putting down some comments. Amongst the on-going projects 

was the potential market entry in gas business in Thailand, wherein Mr. 

Seven vide e-mail dated 29.04.2013 had appointed the Claimant as the 

contact point for Vicchi, the Thai company involved in the project [CLB-1 

p. 22-23]. 

[75] From the above e-mails it is clear to this Court that in June 2013 

COW-1and Mr. Sven were clearly aware of the Claimant‟s target 

objectives for on-going projects in Singapore, Cambodia, Indonesia, 
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Thailand, Malaysia and Philippines that would span over the entire year 

of 2013.  

[76] COW-1 insisted that the Claimant‟s e-mail dated 24.06.2013 was 

merely copied to him to highlight to him that the Claimant and Mr. Sven 

were involved in certain on-going projects and some time will be taken 

away from the Claimant‟s schedule to do these projects. COW-1 

asserted that he has no knowledge of what is written in the said e-mail 

as it concerns matters outside Malaysia and the decision to do these 

projects is under the jurisdiction of Mr. Sven. Thus COW-1 could not 

comment on the status of these on-going projects: 

 
“Q: Were these jobs (item 1, 2, 3 CLB-1 p. 25-26) completed by 

Claimant before he left Company? 
 A: Sven is my superior.  In this case Claimant was writing direct to 

Sven and copied to me. 
 I don’t question my superior. 
 Whatever mentioned here is outside Malaysia and I don’t have 

jurisdiction. 
 Because he is based in Malaysia, e-mail copied to me. 
 On decision made in respect of countries outside Malaysia, I don’t 

have say. 
 
Q: Taking into account these roles are exclusive and fact that 

Claimant was retrenched, somebody must step into his 
shoes to perform these roles? 

A: As far as SEA, I can’t comment. 
 As far as Malaysia and also this position, no one filled in 

Claimant’s position. 
 
Q: Do you agree that in order to say Claimant’s position in Malaysia 

is redundant, you are unsure of his position in regards to other 
role? 

A: Disagree, Sven was involved in discussion to retrench Claimant.”. 
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[77] Based on the Claimant‟s short term target objectives as set out in 

e-mail dated 24.06.2013 to Mr. Sven and copied to COW-1 it is the 

unchallenged evidence of the Claimant that in 2013 there were a number 

of projects in SEA that he was involved in, namely Key Focus targets 

involving MSM (in particular WAGA sales into the Indonesian market), 

Secondary Focus targets involving MSM (in particular potential market 

entry in Thailand) and PM (Product Management) Focus targets.  

[78] In regards the Repair and Maintenance Utility Market of GF 

Indonesia the Claimant affirmed that this project involved his duties and 

responsibilities as Head of Product Management UT-SEA. COW-1 

stated that the Claimant assisted the country manager for Indonesia (Mr. 

Dian Suherdiana) and product owner of WAGA (Mr. Edwin Sonneveld) to 

help support product specification and share his technical experience in 

Europe with the Indonesian team. COW-1 again bent over backwards to 

insist that the Claimant‟s role in this project was merely a supporting role 

and not a main role. Yet he could not explain why it was not specifically 

stated that the Claimant‟s role in this project was a supporting role. The 

Claimant vide e-mail dated 22.07.2013 [CLB-1 p. 37-40] prepared the 

Action Plan for Utility WAGA, which was amended slightly by the product 

owner of WAGA (Mr. Edwin Sonneveld) vide e-mail dated 30.07.2013. 

Subsequently the said Action Plan was sent to Mr. Sven for his approval. 

The Company disputed the Action Plan for Utility WAGA at CLB-1 p. 37-

40 but produced no witnesses to challenge the said action plan 

especially Mr. Sven, Mr. Dian Suherdiana and Mr. Edwin Sonneveld. 

Thus clearly it is the unchallenged evidence of the Claimant that he was 

involved in this project in July 2013 that would last until the end of year 

2014.  
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[79] Although the Claimant was involved in on-going projects Mr. Sven 

and COW-1 decided to retrench the Claimant on 10.07.2013, and 

informed the Claimant of this decision on 27.08.2013. Furthermore 

although Mr. Sven was involved in the discussion to retrench the 

Claimant, yet the Court is unaware of the status of the said on-going 

projects as Mr. Sven was not produced as a witness during this hearing. 

The Court is thus unable to determine whether the Company had on a 

balance of probabilities proved redundancy in respect of the Claimant‟s 

position as Head of Product Management UT-SEA in the SEA region 

(outside Malaysia). As admitted by COW-1:  

 
“Q: Was there any document why Head of Product Management UT- 

SEA was redundant? 
 A: Please pose question to Sven. 
 Even if collective decision, in respect of reports on SEA it is still 

with Sven.”.  
 

[80] The Claimant on the other hand reiterated his position, duties and 

responsibilities in the Company as Head of Product Management UT/BT-

SEA and MSM UT-SEA are not redundant. He explained as follows:  

 
“The product management (current and future, such as marketing, 
development, training, etc.) continues to exist as new products were 
being developed or introduced into the market for Malaysia and South 
East Asia.”. 

 

[81] The Claimant stated in evidence that he had requested the 

Company to clarify on his position as Head of Product Management BT-

SEA and MSM UT-SEA. Unfortunately the Company did not provide the 

requested clarification. The Claimant had also requested to be 

redeployed and considered for similar postings in other countries as GF 
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is a multinational company. However the Company never responded and 

COW-1 confirmed that he did not consider the option of providing 

alternative employment for the Claimant in the Company by transferring 

him to another department or redeployment to any of the other 

companies within the group before he was retrenched. 

[82] In the text „Retrenchment The Law and Practice in Malaysia’ by 

Ashgar Ali Ali Mohamed and Farheen Baig Sardar Baig it was stated at 

p. 396 that: 

 
“Where a redundancy situation exists in an organization that 
necessitates retrenchment of some of its workers, the employer 
must consider various options necessary to avert retrenchment such 
as a freeze on new hiring, reducing working hours and overtime, 
eliminating temporary labour, transfer of workers, considering 
alternative employment in the organization including possible 
redeployment, among others.”. 

[Emphasis added] 
 

[83] It is trite that if redundancy is given as a reason for dismissal, the 

Company must prove that the duties and responsibilities of the employee 

retrenched must have either ceased to exist or diminished to such an 

extent that the employee is no longer needed. It is not sufficient for the 

employer to simply pass the workload to other employees. The Company 

must prove that his workload had in fact ceased to exist. In the case of 

Integrated Warehouse Sdn. Bhd. v. Raja Amiruddin Raja Almahi [2002] 3 

ILR 394, it was held at p. 399 of the report as follows: 

“Furthermore the company failed to prove that the claimant‟s job 
function in the warehouse 1,2,3,4, and 5 had become redundant. In 
fact COW2, the Human Resource Manager stated that Leong, the 
general manager took over the claimant‟s job functions. This clearly 
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shows that his work still existed and had to be carried out by some 
other person.”. 

[84] In the case of Nepta Holdings Sdn. Bhd. v Tan Sin Eoh [2001] 2 

ILR 188, it was held at p. 194 of the report as follows: 

“The claimant‟s termination is a result of the company‟s reorganization 
to streamline their business activities. In other words the company is 
saying the claimant‟s position has become redundant. The learned 
counsel for the claimant has cited the case of Food Specialist (M) 
Sdn. Bhd. v. Esa Hj Mohamed [1989] 1 ILR 502 where the court 
stated: 

The case of the Company is unconvincing. It is not enough to 
point to the letter of dismissal and tell the court- look at the letter. 
We said we dismissed him on the grounds of redundancy. 

The company must prove to the court there was actual redundancy 
for the dismissal to be justified, which the company has not done. 
Were it not so, any employer could use the excuse of reorganization 
and purported redundancy to dismiss the particular workman with 
impunity. 

The issue of redundancy is also reaffirmed in the Aluminium 
Company of Malaysia Bhd. v. Jaspal Singh [1987] 2 ILR 558. The 
Court held at p.559 para 6: 

In the law of redundancy it is important to note that it is the 
services of the employee which must be made redundant 
and not his position or his title.”. 

[Emphasis added] 

[85] Further in the case of Malaysian Oxygen Bhd v Ahmad Razman 

Yunus [2004] 2 ILR 1040 the Learned Chairman of the Industrial Court 

held:  

“The closure of the division where the claimant held the position of 

sales development manager–special gases does not amount to 

redundancy in law. This is because the closure of the technical and 
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business development division where the claimant was placed 

renders his position or title redundant but not his job functions. 

This is because as mentioned earlier the work still existed and were 

carried out by other employees after the claimant‟s dismissal. There was 

no evidence that the work which was previously performed by the 

claimant had diminished or expected to diminish. Since the claimant‟s 

job functions were stll in existence and there was no likelihood they 

would diminish, there was therefore no redundancy.”. 

 

[Emphasis added] 

[86] The Claimant stated in evidence that after his dismissal, his 

functions, duties and responsibilities were taken over by other 

employees. In the text „Retrenchment The Law and Practice in Malaysia’ 

by Ashgar Ali Ali Mohamed and Farheen Baig Sardar Baig it was stated 

that: 

 
“If the employer makes one of his workers redundant but 
immediately replaces her with another worker, it will not be 
considered as a redundancy because the same job still exists 
(See Vaux and Associated Breweries v Ward [1968] 3 ITR 385).  For 
example, in Kejuruteraan Maju Sekitar Sdn Bhd v Chin Hok Leong 
[1992] 1 ILR 373, after retrenching the claimant due to alleged 
economic slowdown and the claimant‟s reduction of workload, the 
company appointed another engineer six months later. The claimant 
claimed that the project he was undertaking when he was 
retrenched was still in operation and therefore there was no 
cessation in work. The fact that the company appointed another 
engineer was proof enough that the job still existed.”.  
 

[Emphasis added] 

After the Claimant‟s dismissal, three employees had taken over the 

Claimant‟s duties, functions and responsibilities after his dismissal. Mr. 

Justin Wong was appointed as MSM UT in the Company after the 

Claimant was dismissed. Prior to this appointment Mr. Justin Wong was 
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the Head of Sales for UT in the Company in June 2012. Further the 

Company appointed Mr. Mark Gau as the Sales and Marketing Manager 

in 2014 (the Claimant alleged that the appointment was in the first 

quarter of 2014). Mr. Federick Chia was appointed as MSM BT & UT 

SEA on 18.03.2014, that is, almost 3½ months after the Claimant was 

dismissed. COW-1 agreed that after the Claimant was dismissed, his 

duties as MSM-UT SEA continued to exist and was taken over by Mr. 

Federick Chia. COW-1 in evidence stated: 

 

“Q: Based on your documents, the Claimant’s duties as MSM UT-
SEA was never redundant? 

 A: (long pause)….yes and no…” 
 

[87] Although the appointment of Mr. Federick Chia was done by GF 

(S) Pte Ltd, he served the whole of SEA including Malaysia. COW-1 

agreed that when the Claimant was appointed as MSM UT-SEA there 

was no similar position in Singapore or in the entire SEA region; and the 

Claimant served the whole of SEA including Malaysia.    

[88] On the Code of Practice for Industrial Harmony (Code) the 

Claimant submitted that the Company did not comply with the Code as it 

failed to give early warning or to conduct consultation with him prior 

to retrenchment. The Code itself does not have the force of law and a 

failure to follow the Code is not fatal and cannot vitiate a genuine 

retrenchment.  This is emphasized by the Court of Appeal in its judgment 

in Equant Integration Services Sdn. Bhd. v. Wong Wai Hung & Anor 

[2012] 1 LNS 1296: 

"We agree that the Code is a mere guideline and cannot be enforced as 

if it is a binding statute, on the appellant. The failure to consult and 

javascript:DispCase=window.open('/Members/DisplayCase.aspx?CaseId=2938765572&SearchId=3ag02','_DisplayCase','');DispCase.focus()
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giving early warning as required by the Code cannot vitiate the fact 

found by the Industrial Court that there was a genuine redundancy in 

the appellant company....”. 

[89] The Court concludes that the Claimant‟s functions, duties and 

responsibilities as Head of Product Management UT-SEA had not 

ceased to exist nor had it diminished nor was it expected to cease to 

exist or diminish in any way but had remained very necessary and 

important even after his dismissal. This was evidenced by the fact that 

after the Claimant‟s dismissal, his functions, duties and responsibilities 

as Head of Product Management UT-SEA had been taken over by the 

Sales team and COW-1 in Malaysia. The Claimant‟s other functions, 

duties and responsibilities as Head of Product Management UT-SEA in 

SEA (outside Malaysia) also continued to exist and had not diminished 

nor was it expected to cease to exist or diminish in any way. The 

Claimant further put forth unchallenged evidence that the Company 

continued to undertake UT activities that were actively conducted in 

SEA. In this regards, GF continued to provide UT training to its 

employees of which Mr. Federick Chia was one of the participants in the 

“Sales and Product Training Utilities Systems” conducted in China in 

March 2014.  

[90] The Company had not stated that the Claimant‟s functions, duties 

and responsibilities as Head of Product Management BT-SEA and MSM 

UT-SEA were redundant. No evidence was produced or explanation 

given as to why the Claimant was not retained in his position as Head of 

Product Management BT-SEA and MSM UT-SEA. Subsequently after 

the Claimant‟s dismissal, new employees took over the said duties, 

functions and responsibilities of the Claimant, namely Mr. Justin Wong 
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as MSM UT in the Company, Mr. Mark Gau as Sales and Marketing 

Manager in the Company and Mr. Federick Chia as MSM BT & UT-SEA.  

[91] Since the Claimant‟s duties, functions and responsibilities as Head 

of Product Management UT/BT-SEA and MSM UT-SEA continued to 

exist as at and after his dismissal, and as there was no diminution of his 

workload, the Court finds that there was no redundancy situation in the 

Company when the decision was made to retrench the Claimant. The 

Claimant therefore had been unfairly dismissed by the Company. In 

addition, the Company had failed to consider the option of providing 

alternative employment for the Claimant in the Company by transferring 

him to another department or redeployment to any of the other 

companies within the group, despite the fact that all his job functions 

continued to exist at the time and after his dismissal. This was 

tantamount to the retrenchment being mala fide. 

[92] The Court also finds that the Company failed to produce cogent 

and reliable evidence to show that the restructuring and reorganization of 

the Company by closing down the Production Management department 

was a cost saving measure which consequently resulted in a redundancy 

situation which led to the Claimant‟s retrenchment.  

[93] Finally, the Company claims that redundancy was established as 

the Claimant accepted the severance package that was given to him. In 

his pleadings the Claimant contends that on multiple occasions he had 

verbally and in writing addressed his disagreement and never agreed to 

the unilateral terms of a severance package proposed by the Company. 

He further asserted that he never agreed to any settlement or agreed 

with the additional one months‟ salary as ex-gratia payment. From 
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evidence at COB-1 p. 13 the severance package comprised a total 

payout of RM65,755.19, of which other than the one months‟ ex-gratia 

payment of RM23,690.00, the other amounts paid were contractual 

payments. The Claimant confirmed that he did not return the said ex-

gratia payment upon the instructions of his lawyers. It is trite law that an 

employee may accept a severance package without protest, and yet 

make a claim of unfair dismissal. The law goes so far as to say that an 

employee may even sign a clause stating that he has no further claim, 

and yet he may file such a claim. It is well settled that estoppel, limitation 

and laches have no place in industrial jurisprudence. The authority for 

this is the Federal Court decision of Kumpulan Perangsang Selangor 

Bhd v. Zaid bin Hj Mohd Noh [1997] 2 CLJ 11. 

 

DECISION 

[94] After taking into account the totality of the evidence adduced by 

both parties and bearing in mind s. 30(5) of the Industrial Relations Act 

1967 to act according to equity, good conscience and the substantial 

merits of the case without regard to technicalities and legal form, it is the 

finding of this Court that on a balance of probabilities there was no 

redundancy situation and as such the Company has failed to establish 

on a balance of probabilities that the Claimant‟s retrenchment was bona 

fide.  

[95] Accordingly the Court concludes that the genuine reason for the 

Claimant‟s retrenchment is suspect. A fortiori the Court makes a finding 

the Claimant has not become redundant and the Company‟s decision to 
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terminate him was without just cause or excuse. The Claimant‟s claim is 

hereby allowed. 

REMEDY 

[96] Having considered the facts and circumstances of the case, the 

Court is of the considered view that since the Claimant was employed on 

a fixed term contract, an order of reinstatement is not appropriate.  

[97] Backwages shall be the alternative remedy ordered here (See Dr. 

A. Dutt v Assunta Hospital [1981] 1 LNS 5). At the time the Claimant was 

dismissed, there was a balance of 12 months of the fixed term contract. 

The Claimant's entitlement in this dispute is for the unexpired period of 

his fixed term contract which is 12 months (January to December 2014). 

On the facts of this case, the Claimant‟s last drawn salary was 

RM23,690.00. The Court also finds that the Claimant was paid an ex-

gratia payment of one month‟s salary under a purported severance 

package.   

[98] As the principles of equity and good conscience have to be applied 

in the exercise of discretion in granting financial relief, consideration 

ought to be had to the possibility of rescaling the monetary award 

ordered for backwages. The Court finds that the appropriate head under 

which such scaling down is appropriate is the Claimant‟s post-dismissal 

gainful employment. After his dismissal from the Company, the Claimant 

in evidence confirmed that he is currently unemployed. He is married to 

a Chinese citizen and has a child. He is registered as a director of his 

wife‟s  company  Zinor  Qu (Hong Kong) Ltd  in order to retain residential  
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permit in China and thereby stay longer in China. He obtained 

permission to do so from Mr. Tam Kwee Sing, previous General 

Manager of GF (Chinaust). No evidence was put forth before this Court 

that the Claimant had earned a salary at any time after his retrenchment.  

 

[99] The Court therefore orders as follows: 

 

(a) Backwages for 12 months from 01.01.2014 to 31.12.2014: 

RM 23,690.00 x 12     =  RM 284,280.00 

        ---------------------- 

  RM  284,280.00 

 

(b) One month‟s contractual bonus  = RM    23,690.00 

 

Less 

(c) Retrenchment benefits paid              =      RM      23,690.00 

to Claimant                            ----------------------- 

TOTAL       RM 284,280.00 

                       ============= 
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FINAL ORDER 

[100] The Court now orders that the Company shall pay the total amount 

of RM284,280.00 (Ringgit Malaysia Two Hundred and Eighty Four 

Thousand Two Hundred and Eighty Only) to the Claimant less 

statutory deductions, if any, through the Claimant‟s Solicitor‟s firm 

Messrs. Simon Hong within 30 days from the date of this Award. 
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