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AWARD 

 

 

The Reference: 

 

Ho Seng Fatt („the Claimant‟) ceased from his erstwhile service at Strateq System 

Sdn. Bhd. [Formerly known as Kompakar eSystem Sdn, Bhd.] („the Company‟) with 

effect from 4.4.2008.   

 

Being aggrieved by the circumstances surrounding this cessation of employment, the 

Claimant made written representations to the Director General for Industrial Relations 

under s. 20 (1) of the Industrial Relations Act 1967 („the Act‟).  

 

The conciliatory exertions undertaken by the Director General‟s office turned out to be 

unsuccessful and as a consequence the Honourable Minister of Human Resources, 

Malaysia was duly notified, under s. 20 (2) of the Act, of this failed reconciliation effort.   

 

Upon the perusal of this notification, and by virtue of s.20 (3) of the Act, the Honourable 

Minister found it fit to exercise those powers under that section to refer this matter to the 

Industrial Court of Malaysia for deliberation/trial and final disposal.   

 

As a result, the Claimants‟ initial representations were transformed into a Ministerial 

Reference for an Award before this Court.  The said Ministerial Order was dated 
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5.7.2010; and this Order of Reference was received by the Court‟s Registry at Kuala 

Lumpur on 1.10.2010. 

 

The Track to Trial & Thereafter:  

 

This case was first mentioned at Court No: 5 of the Industrial Court of Malaysia at Kuala 

Lumpur on 9.11.2010. After several subsequent mention dates set down for 

administrative and case management purposes, this matter was set down for trial on 

27.2.2013, on which date the hearing commenced; and continued on various dates until 

20.8.2015; on which date the trial was completed. It is to be noted that the case was 

initially heard before Y. A. Puan Aslina binti Joned; but mid-way during the course of the 

trial, was taken over by Y.A. Tuan Yusob bin Md Nasir on 9.7.2014 due to the 

exigencies of service. At the conclusion of the hearing, each party was permitted to file 

written submissions. In the event, the Claimant‟s written submission was filed on 

5.9.2016; whilst that of the Company‟s was filed on 10.10.2016. There is no record of 

the Claimant having filed a reply. The file was then transferred to Court No. 14; and then 

on to Court No. 22, both situated in Kuala Lumpur, on the instructions of the Honourable 

President of the Industrial Court of Malaysia, in order that the final Award be handed 

down; on account that the previous Chairmen who had presided over the case had left 

the service of this Court. 

 

All that remains for the Court to do now is to hand down its Award ~ which it does by 

this: 
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The Matrix: 

 

The Claimant commenced his employment as an Accounts/Administrative Officer 

(Grade 5) with the Company with effect from 1.7.1991 with a starting salary of 

RM2,500.00 per month. A copy of his letter of employment can be found at pages 1 to 9 

of bundle marked „CLB‟.  The Claimant then continued his employment in a re-

designated capacity of Senior Accounts Executive (Grade 5) with effect from 1.7.1993. 

Apart from an increase in salary the Claimant was informed that notwithstanding this re-

designation, all the other terms and conditions of service remained the same. Over the 

years the Claimant received several increments to his salary; where his last drawn 

salary stood in the sum of RM4,200.00 per month; which he enjoyed with effect from 

1.1.2008. Documentary proof of these increments can be found from pages 10 to 20 of 

„CLB‟. 

 

On 14.2.2008, by way of a letter dated 1.2.2008, the Company informed the Claimant 

that he would reach the retirement age of 55 years on 6.4.2008; and as such in 

accordance to and by virtue of Clause 1.13 (Retirement Age) of the Company‟s 

Employee Handbook, his last day of employment shall be 4.4.2008. 

 

The Claimant avers that at no material time during his tenure of service was he 

informed that the Company had a policy of any particular retirement age for its workers. 
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As far as the Claimant was concerned, he believed that he could continue in 

employment so long as his health allowed him to do so. Nevertheless, he accepted the 

said letter dated 1.2.2008 on a „without prejudice basis‟. This letter can be found at 

page 25 of „CLB‟. 

 

In order to reinforce his stand, the Claimant replied to the above said missive by a letter 

dated 14.2.2008, stating quite clearly his view that the said Clause 1.13 (of the 

Employee Handbook) had no application with regard to his contract of employment. The 

Claimant‟s said letter can be found at page 26 of „CLB‟. The Company did not to reply to 

this letter; and the Claimant ceased his employment thereat with effect from 4.4.2008. 

 

The Claimant asserts that his cessation of employment was without just cause or 

excuse and was contrary to the principles of equity, good conscience and natural 

justice. He prayed, in his pleadings, to be reinstated to his former position without loss 

of seniority, wages or benefits, monetary or otherwise, together with arrears of salary; or 

alternatively any other remedy that this Court may deem fit and just in the 

circumstances. 

 

The Company, conversely, has denied the Claimant‟s allegations and contends instead 

that his termination of service was just and reasonable and done in accordance to the 

law and/or the terms and conditions of his contract of employment. 
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The Issue: 

 

The issue thus before the Court is what caused the cessation of the Claimant‟s 

employment on 4.4.2008. If it was as a result of his having reached his contractual age 

of compulsory retirement, then it cannot be a dismissal without just cause or excuse. 

On the other hand, if the termination was brought about for any other reason, other than 

his having reached compulsory retirement age then the Court will have to examine 

those reasons to determine whether they constituted a termination with just cause or 

excuse [See the case of WONG CHEE HONG v CATHAY ORGANISATION (M) Sdn. 

Bhd. [1988] 1 CLJ 45; [1988] 1 CLJ (Rep) 298 (of the then Supreme Court of 

Malaysia)]. 

 

The General Principles: 

 

In COLGATE PALMOLIVE (M) Sdn. Bhd. v YAP KOK FOONG [1998] 2 ILR 965 

(Award 368 of 1998); @ 976 that erstwhile and learned Chairman, the Honourable Mr. 

Lim Heng Seng held:  

 

“In a section 20 reference, a workman‟s complaint consists of two elements: firstly, that 

he has been dismissed, and secondly that such dismissal was without just cause or 

excuse. It is upon these two elements being established that the workman can claim his 

relief, to wit an order for reinstatement, which may be granted or not at the discretion of 

the court. 
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 As to the first element, industrial jurisprudence as developed in the course of industrial 

adjudication readily recognizes that any act which has the effect of bringing the 

employment contract to an end is a dismissal within the meaning of s. 20 of the Act. 

The terminology used and the means resorted to by an employer are of little significance; 

thus, contractual terminations, constructive dismissals, non-renewals of contract, forced 

resignations and retrenchments are all species of the same genus which is dismissal. 

Retirement likewise is also a dismissal for the purpose of industrial adjudication under s. 

20 of the Act.”             [emphasis added] 

 

 

In GOON KWEE PHOY v J & P COATS (M) Bhd. [1981] 1 LNS 30 Raja Azlan Shah CJ 

(Malaya) (as Al-Marhum D.Y.M.M. Paduka Seri Sultan Azlan Shah Sultan Perak 

Darul Ridzuan then was) speaking for the Federal Court ruled: - 

 

“Where representations are made and are referred to the Industrial Court for enquiry, it 

is the duty of that court to determine whether the termination or dismissal is with or 

without just cause or excuse. If the employer chooses to give a reason for the action taken 

by him, the duty of the Industrial Court will be to enquire whether that excuse or reason 

has or has not been made out. If it finds as a fact that it has not been proved, then the 

inevitable conclusion must be that the termination or dismissal was without just cause or 

excuse. The proper enquiry of the court is the reason advanced by it and that court or the 
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High Court cannot go into another reason not relied on by the employer or find one for 

it.” 

 

 

Dr. Dunston Ayadurai in his erudite text Industrial Relations In Malaysia: Law & 

Practice 3rd
 Edition at page 297 states: - 

 

“A workman can seek a remedy under section 20 only if he had been dismissed. More 

often than not, there is no dispute that there was an actual dismissal of the workman by 

his employer. The only issue for the Industrial Court to determine is whether the 

dismissal had been for just cause or excuse, the onus of proving the existence of the same 

being cast upon the employer.”            

[emphasis added] 

 

 

And this onus or burden of proof on the Company as an employer is based on the 

standard of a balance of probabilities (see UNION of CONSTRUCTION, ALLIED 

TRADES AND TECHNICIANS v. BRAIN [1981] ICR 542, [1981] IRLR 224, CA; SMITH 

v. CITY of GLASGOW DISTRICT COUNCIL [1987] ICR 796, [1987] IRLR 326, HL; 

POST OFFICE (Counters) Ltd V. HEAVEY [1990] ICR 1, [1989] IRLR 513, EAT; 

IREKA CONSTRUCTIONS BERHAD v. CHANTIRAVATHAN a/l SUBRAMANIAM 

JAMES [1995] 2 ILR 11 and TELEKOM MALAYSIA KAWASAN UTARA v. 

KRISHNAN KUTTY SANGUNI NAIR & Anor. [2002] 3 CLJ 314). 
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The Evidence: 

 

A Preamble 

I will endeavor to keep this Award free of the drag and load of surfeit and entirely 

unnecessary detail; and distil the case to its essence. That essence, I find to be the 

question of the contractual age of compulsory retirement, if any, which applies to the 

Claimant. Thus inclined, this Court will now direct its mind to the issue at hand. 

 

The Company‟s Case 

 

It was acknowledged by the Company that the Claimant‟s letter of appointment of 

25.6.1991 (pages 1 to 9 of „CLB‟) did not specify within its written terms and conditions 

the Claimant‟s retirement age, be it compulsory or optional. However, the Company 

averred that they had the managerial right to amend and/or add to the terms and 

conditions thereto, without reference to the Claimant; and more particularly implied, that 

the determination of the age of retirement, axiomatically being among such terms and 

conditions of service, were within the ambit of commonly recognized managerial 

prerogatives solely within the discretion of the Company to decide and fix. 

 

Following from this notion, on 14.2.2008, vide a letter dated 1.2.2008, the Claimant was 

informed of his impending retirement from service upon attaining the age of 55 years on 

6.4.2008; and that his actual cessation of service with the Company would fall on 

4.4.2008. 
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The Company asserted that the Claimant should have had full knowledge of this policy 

on the compulsory retirement age of its employees as there was in existence the 

Company‟s Employee Handbook in soft copy, with editions thereof dating back to 1993; 

which clearly stated as much. It was asserted that notwithstanding that the Company 

had no signed and/or acknowledged documentary proof that the Claimant was fully 

aware and understood the import of the said retirement clause upon his contract of 

employment and his service with the Company, it should nevertheless be taken that he 

was fully acquainted with the said Clause, as he had made various claims on benefits 

that he was entitled to under the said Handbook, and which were not carried as terms 

and conditions in his actual letter of employment. In other words, if he knew about and 

had exercised his entitlements under the Handbook, surely he would have known about 

the “Retirement Clause”; even though such a clause was absent in his letter of 

appointment. 

 

Although the Company admitted that it did have the choice to extend the service of 

employees beyond this compulsory retirement age, they strictly reserved that right to 

their absolute discretion; which they chose not to exercise in favour of the Claimant in 

this case. 

 

In the alternative, if the Court was not with the Company on the above said stand, the 

Company was of the view that they had lawfully terminated the Claimant in accordance 

to the terms of his letter of employment by giving the necessary notice; wherein Clause 
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4 of the relevant employment contract provided that either party may effect the 

termination of employment by giving 1 months‟ notice. The Company, in this case, 

asserted that it had in fact done „one better‟ by giving the Claimant two months‟ notice. 

 

Following from the above the Company prayed that the Claimant‟s case be dismissed. 

  

 

The Claimant‟s Perspective 

 

The Claimant‟s stated stand was that there was no express provision regarding any 

retirement age in his letter of appointment. Further, he did not know about the existence 

of the retirement clause in the Company‟s Employee Handbook (i.e. in any of the 

claimed editions dating back to 1993); as it was never brought to his notice formally or 

otherwise; and was rather taken aback when he received the Company‟s letter of 

1.2.2008. It was only then that he belatedly became aware of this clause. He, however, 

felt strongly that it did not have any effect upon him as the Company had never at any 

time during the tenure of his service brought the said Clause to his specific attention. 

Hence his reply to the Company dated 14.2.2008.  

 

He did candidly admit that he was aware of the existence of this electronic Handbook 

and that he had made claims for certain benefits under it; but this was done not 

because he had perused the Handbook itself, but did so (make the claims) only when 

he became aware of his entitlements by word of mouth or from the Company‟s notice 
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board. In other words, he had no actual cognizance of the terms and conditions 

contained therein. In particular, the Company had never explained the relevant 

retirement clause to him and/or how it would affect negatively his continued service with 

the Company upon attaining the age of 55 years; until of course the final 2 months of his 

17 long years of service with the Company.  

 

The Claimant thus bade that he be granted reinstatement; or that the full measure of fair 

compensation be ordered by this Court for the untimely and unfair loss of his 

employment.  

  

The Evaluation: 

 

Permit me to marshal one important aspect of any retirement clause, particularly if it is 

not contained in individual employment contracts. Merely stating such a provision in the 

Company‟s Employee Handbook which may contain the full terms and conditions of 

service of its workers will not suffice to make it effectual. For it to be effective and thus 

become contractually binding, a set of those terms and conditions of service should be 

made available to the workman for his inspection and more importantly his cognition. 

The burden is upon the Company to show that this has been done. In the instant case 

and to that end, there is no persuasive evidence forthcoming from the Company that it 

was in fact done; and that too, done effectively or at all. The Claimant‟s exercise of his 

entitlements under the Handbook, to my mind, does not go far enough to safely allow 

the assumption that the Claimant was indeed aware of the retirement clause or that he 
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had, had the opportunity to manifestly give serious reflection upon such a clause; and 

the effect of it on his livelihood; and how indeed he was to prepare himself for the state 

of retirement. Although, any policy on retirement age is clearly a management 

prerogative solely in its discretion to decide upon and apply, subject to the relevant and 

prevailing laws; any departure, amendment and/or addition to the fixed terms and 

conditions of a formal contract of employment must be brought to the attention of the 

workman at the earliest possible time. This is trite; and it has been shown that the 

Company has failed to effectively exercise this expedience in this case. 

 

It is thus this Court‟s considered view that it stands in support of the Claimant‟s 

averment that this retirement policy did not apply to him because he was not expressly 

informed of it. As a reasonable consequence of this lack of awareness and, I hasten to 

add, not by irrational deduction, he must then be reckoned not to have been clued-up 

on the Company‟s policy on retirement, at least until 14.2.2008. The significance of this 

date is that it was hardly 2 months before his 55th birthday; and as such it can be 

deemed that the said policy came as a total surprise to him. The fact that the Company 

did not specifically direct his attention to the clause on retirement in a timely fashion can 

be seen as an instrument of administrative failure committed by the Company; and can 

and will be taken by this Court as a managerial transgression against the Claimant by 

the Company. I hold to this position in this case, as the Company qua employer must be 

expected to have taken reasonable steps in the overall scheme of things to ensure 

reasonable familiarity by its employees to the general terms and conditions of service. 

This is hardly too much to expect; in particular, in a clause that would affect a 
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workman‟s continued service in the Company because of age. The fact then that he 

was, as he claims, blissfully unaware of the compulsory retirement age, not having been 

directed explicitly to the retirement clause in the Handbook concerned, cannot to my 

mind be faulted against the Claimant. The responsibility for this failure must lie where if 

falls; ergo, with the Company and its human resource management and administration. 

  

In the upshot and in the circumstances of this case the situation can be read as giving 

rise to no contractual requirement, so to speak, flowing between the parties on the issue 

of the retirement clause relevant to this case. 

 

Following from the above I find that the Company has failed to refute the Claimant‟s 

version that he was consciously unaware of the full terms and conditions of service; and 

indeed that the relevant term and condition on retirement was not known to him, or at 

least deemed to be known by him, at or before the time of his purported retirement, as a 

contractual facet of his contract of service with the Company. 

 

As regards the Company alternative position ~ that they had properly exercised Clause 

4 of the relevant employment contract which provided that either party may effect the 

termination of employment by giving 1 months‟ notice; all this Court has to do is to state 

that it is trite that by virtue of section 20 of the Industrial Relations Act 1967, 

„termination simpliciter‟ is unrecognized under Malaysian industrial jurisprudence. 

The exercise of such a contractual clause by itself is not enough, if not accompanied by 
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cogent evidence that the termination of employment was as a result of just cause or 

excuse. 

 

 

The Concluding Ruling: 

 

For the aforesaid reasons it is the Court‟s finding that the Claimant‟s cessation of 

employment on 4.4.2008 was sans just cause or excuse. Hence, pursuant to section 30 

(5) of the Industrial Relations Act 1967, it is the ruling of this Court that the Claimant‟s 

purported retirement was invalid; where the Company has done little to establish that 

the termination was with just cause or excuse.  

 

 

The Remedy: 

 

It would not be in the interest of either party to order reinstatement of the Claimant to his 

former post. The circumstances of his dismissal, plus the present age of the Claimant 

militate against it. Monetary compensation shall be the alternate remedy here. 

 

I find authority for this ruling in the Federal Court case of DR. A. DUTT v ASSUNTA 

HOSPITAL [1981] 1 MLJ 304 where it was held that the Industrial Court is authorized to 

award monetary compensation if of the view that reinstatement is not appropriate.  
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Compensation comprises of two elements viz.  a) compensation in lieu of reinstatement 

and b) backwages. [See the Court of Appeal case of KOPERASI SERBAGUNA Bhd. 

SABAH v JAMES ALFRED, SABAH & Anor. [2000] 3 CLJ 758]. 

 

In HOTEL JAYAPURI v NATIONAL UNION OF HOTEL BAR & RESTAURANT 

WORKERS [1980] 1 MLJ 105 the Federal Court held that if there was a legal basis for 

paying compensation, the question of amount is very much at the discretion of the Court 

to fix under section 30 (5) of the Industrial Relations Act, 1967; which provides for the 

court to act in accordance to equity, good conscience and the substantial merits 

of the case. 

 

In the exercise by the Court of its discretion reference is had to O P Malhotra‟s The Law 

of Industrial Disputes Vol. 2, 6th Edition at page 1432: - 

 

“ ….. the tribunal has the discretion to award compensation instead of 

reinstatement if the situation of a particular case is …. to make reinstatement 

inexpedient or improper. The tribunal has to exercise its discretion judicially ….” 

 

And at page 1434 of the same book: - 

 

 “There is no fixed formula for the computation of compensation in cases of 

wrongful dismissal of a workman. The amount of compensation has to be fixed 

taking all the relevant facts and circumstances of a particular case into account.” 
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Applying the above to the issue of compensation, the quantum and the reasons 

therefore are as follows: - 

 

Compensation in lieu of reinstatement: 

 

It is to be observed that the Claimant was approximately 62 years of age at the last date 

of the hearing of this matter (i.e. on 20.8.2015). In keeping then, with the Minimum 

Retirement Age Act 2012 where the retirement age of an employee shall be upon the 

employee attaining the age of sixty years, it is to be deemed that the Claimant can thus 

not be reinstated into his former position as at the date of this Award. In the recent 

Federal Court case of Unilever (M) Holdings Sdn. Bhd. v. So Lai & Anor [2015] 3 

CLJ 900; that honourable court held that compensation in lieu of reinstatement cannot 

be ordered by the Industrial Court if at the date of the Award of that court, the claimant 

has passed his compulsory retirement age. As such, no order will be made under this 

head of compensation in this case. 

 

 

Backwages: 

 

 

In DR. A. DUTT V. ASSUNTA HOSPITAL (supra) Hashim Yeop A. Sani J. held that “a 

reinstatement order carries with it a prima facie right to an order for the recovery 
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of wages since the date of dismissal. Such an order is ancillary to the order of 

reinstatement.” 

 

In RANK XEROX LTD. v CHOONG SIN SING @ CHONG LIAN HWA [1990] 1 ILR 

455, it was held that where reinstatement is ordered, full backwages up to the date of 

reinstatement should be paid save for cogent reasons.  

 

And in THILAGAVATHY ALAGAN MUTIAH v MENG SING GLASS Sdn. Bhd. & Anor 

[1997] 4 CLJ Supp 368, Abdul Kadir Sulaiman J. (as His Lordship then was) held that 

full backwages from the time of dismissal up to the date of the award were payable to 

the workman in respect of whom reinstatement was not ordered by the Industrial Court. 

 

However, this court is mindful of Practice Note No. 1 of 1987, which provides that 

backpay may be ordered in full from the date of dismissal to the date of conclusion of 

hearing, subject to a maximum of 24 months. [emphasis added] 

 

In the circumstances of the instant case this Court orders backwages in the sum of 

RM100,800.00 made up as follows based on the Claimant‟s last drawn salary: 

 

 

    RM4,200.00 X 24 months = RM100,800.00 
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Proviso: 

 

As the principles of equity and good consciences have to be applied in the exercise of 

discretion in the granting of monetary relief, consideration ought to be had to the 

possibility of rescaling the monetary award ordered above. To that end, this court will 

now reflect upon the head that it considers relevant under which the recompense may 

be rescaled; and in the instant case it is the head of: 

 

“Gainful Employment” 

 

In DR. JAMES ALFRED v KOPERASI SERBAGUNA SANYA Bhd. SABAH & Anor 

[2001] 3 CLJ 541 Steve Shim CJ (Sabah and Sarawak) (as His Lordship then was) 

ruled that the Industrial Court in assessing the quantum of backwages should take into 

account the fact that a workman has been gainfully employed elsewhere after his 

dismissal. 

 

And in the case of PELANGI ENTERPRISE Sdn. Bhd. v OH SWEE CHOO  (2001) 1 

ILR 492 (Award No. 155/01) the learned Chairman, Y.A. Tuan John Louis O‟Hara (as 

His Lordship then was) remarked: - 

 

“This Court is required to make an adjustment where the workman has found other 

employment. In making the adjustment this Court has to be fair to both parties.” 
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Rescaling Compensation: 

 

It is in evidence that the Claimant did not secure any regular employment after his 

termination from the Company; and was surviving on his life savings. Whatever was 

said by the Claimant on this issue went unchallenged by the Company. 

 

Hence and under the circumstances, applying the relevant principles, this Court does 

not see it fit to rescale the award for backwages to any extent. 

 

The Final Order: 

 

This Court now orders that the Company do pay the Claimant the sum of RM100,800.00 

less statutory deductions for EPF contributions for the Claimant, which sum is to be paid 

over to the EPF Board in favour of the Claimant, together with the Company‟s share of 

these contributions, not later than 45 days from the date of receipt of this Award by the 

Company‟s Solicitors.  

 

Under my hand. 

HANDED DOWN AND DATED THIS 2ND DAY OF FEBRUARY 2018. 

tt 

(FREDRICK INDRAN X.A. NICHOLAS) 
CHAIRMAN 

INDUSTRIAL COURT OF MALAYSIA 
COURT No: 22 

AT KUALA LUMPUR. 


