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THE REFERENCE 

This is an order of reference dated 22.02.2019 by the Honourable 

Minister of Human Resources pursuant to section 20 (3) of the Industrial 

Relations Act 1967 (“The Act”) arising out of the dismissal of Thomas 

Kuruvilla (“Claimant”) by Malaysia Digital Economy Corporation Sdn. 

Bhd. (“Company”) on the 15.05.2018. 

 

AWARD 

 

[1] The parties in this matter filed their respective written submissions 

dated 04.11.2020 (Company’s Written Submissions), 05.11.2020 

(Claimant’s Written Submissions), 09.12.2020 (Company’s Written 

Submissions in Reply), and 09.12.2020 (Claimant’s Submissions in 

Reply).  

 

[2] This Court considered all the notes of proceedings in this matter, 

documents and the cause papers in handing down this Award namely:- 

(i) The Claimant’s Statement of Case dated 22.04.2019; 

 

(ii) The Company’s Statement in Reply dated 28.05.2019; 

 

(iii) The Claimant’s Rejoinder dated 11.06.2019; 
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(iv) The Claimant’s Bundle of Documents – CLB1; 

 

(v) The Claimant’s Supplementary Bundle of Documents – 

CLB2; 

 

(vi) The Guidelines-Flexible Benefits (FLEX) Reimbursement – 

CLB3; 

 

(vii) The Company’s Bundle of Documents – COB1; 

 

(viii) The Company’s Additional Bundle of Documents – COB2; 

 

(ix) The Company’s Additional Bundle of Documents (2) – 

COB3; 

 

(x) The Company’s Additional Bundle of Documents (3) – 

COB4; 

 

(xi) The Company’s Additional Bundle of Documents (4) – 

COB5 

 

(xii) The Guidelines-Performance Management Calibration – 

CO-6 

  

(xiii) Claimant’s Witness Statement – CLW-WS(1) (Thomas 

Kuruvilla); 

 

(xiv) Claimant’s Supplementary Witness Statement – CLW-

WS(2) (Thomas Kuruvilla); 
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(xv) Claimant’s Supplementary Witness Statement-2 – CLW-

WS(3) (Thomas Kuruvilla); 

 

(xvi) Claimant’s Supplementary Witness Statement-3 – CLW-

WS(4) (Thomas Kuruvilla); 

 

(xvii) Company’s Witness Statement – COW1-WS (Suzana Binti 

Nawardin);  

 

(xviii) Company’s Witness Statement – COW2-WS (Mohd Fairuz 

Bin Mohd Yusof); 

 

(xix) Company’s Witness Statement – COW3-WS (Hasniza Binti 

Mohd Hassan); 

 

(xx) Company’s Witness Statement – COW4-WS (Nor Faizah 

Binti Othman); 

 

(xxi) Company’s Witness Statement – COW5-WS (Dato’ Ng 

Wan Peng); and 

 

(xxii) Company’s Witness Statement – COW6-WS (Datuk 

Yasmin Binti Mahmood). 

 

 



 
 

5 
 

INTRODUCTION 

[3] The dispute before this Court is the claim by Thomas Kuruvilla 

(“Claimant”) that he had been dismissed from his employment without 

just cause or excuse by Malaysia Digital Economy Corporation Sdn. 

Bhd. (“Company”) on the 15.05.2018. 

 

[4] The Company formerly known as Multimedia Development 

Corporation Sdn. Bhd. is mandated by the Government of Malaysia to 

drive the contribution of digital economy to the country and focused on 

building a digital future for the nation. The Claimant commenced 

employment with the Company on the 17.09.2007 as Senior Manager – 

Organization & Methods in the Organizational Development Division.  

The Claimant had no unsatisfactory issues relating to his performance 

from the date he first joined until the year 2014 wherein the Claimant 

consistently achieved his work performance by meeting the Company’s 

expectation and or above the expectation. Around the period of 

September 2014, a new Chief Executive Officer (CEO) was appointed to 

head the Company. Thereafter on or about April 2015, the Claimant was 

transferred to Corporate Services Head Office as Senior Manager, 

Process Improvement. The Company alleged that for the Year 2015, the 

Claimant’s performance became unsatisfactory and needing 
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improvement. The Claimant was then placed on a Performance 

Improvement Plan (PIP) for the year 2016. The Company further states 

that the Claimant’s overall performance rating for the year 2016 did not 

improve and the Claimant was placed on further PIP for the year 2017 

and was also warned that in the event of his failure to meet the 

performance standards required of the Company, disciplinary action 

including termination from employment on grounds of poor performance 

may follow.  The Company states that despite guidance given to the 

Claimant to achieve his Key Performance Indicator (KPI), the Claimant’s 

performance for the Year 2017 was nevertheless rated as unacceptable. 

In view of the Claimant’s poor performance despite all the guidance and 

opportunities given to the Claimant to improve and on account of the 

Claimant’s failure make the necessary improvement, the Company was 

compelled to dismiss the Claimant from his employment on the 

15.05.2018. The Claimant claims that he was not a poor performer and 

should not have been place under the PIP. Further the Claimant claims 

that he was transferred to the new job functions without any supporting 

staff, given multiple KPI’s unrelated to his job function, place under a 

performance manager who was not heading process improvement 

function and then  under a different performance manager who was a 

junior in service to the Claimant,  given limited and or no guidance at all 

and at times placed under humiliating circumstances with the view that 
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the Claimant would then succumb to pressure and tender his 

resignation. The Claimant also states that the Company’s action to 

allege that the Claimant was a poor performer was merely an excuse for 

the Company to terminate the Claimant from his employment with the 

Company. The Claimant now claims that the Company had engaged in 

unfair labour practice and had victimized the Claimant leading to his 

dismissal from his employment with the Company and as such the 

Company’s decision to dismiss the Claimant from his employment was 

tainted with bad faith and done without just cause or excuse. The 

Claimant now prays for reinstatement to his former position without any 

loss of seniority, wages or other benefits. . The Company however 

contends that the dismissal of the Claimant from his employment on 

grounds of poor performance was done with just cause or excuse and 

prays that the Claimant’s case be dismissed.   

 

[5] The Claimant gave evidence under oath and remained the sole 

witness for his case.  The Company’s evidence was led by COW1 

(Suzana Binti Nawardin, the Director, Human Capital Division [HCD] who  

oversees all Human Resources activities and performance management 

process including the Claimant’s year end performance for the period of 

year 2015, 2016 and 2017), COW2 (Mohd Fairuz Bin Mohd Yusof,  
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Senior Manager Performance Management and the Head of the 

Performance Management Department and who was the Claimant’s 

performance manager from 01.03.2017 until the Claimant’s dismissal on 

the 15.05.2018), COW3 (Hasniza Binti Mohd Hassan, Senior Manager, 

Corporate Strategy Division who was the Claimant’s performance 

manager from the period of 01.04.2016 to 01.03.2017 and who had 

conducted the 2016 year end performance appraisal and performance 

improvement plan  for the 2015 year end performance appraisal for a 

period of 6 months effective 01.05.2016, COW4 (Nor Faizah Binti 

Othman, Chief Financial Officer & Vice President of the Corporate and 

Client Facilitation Services Division and who was the performance 

manager of the Claimant from the period of 01.04.2015 to 01.04.2016 

and who conducted the Claimant’s 2015 year end performance 

appraisal), COW5 (Dato’ Ng Wan Peng , the Chief Operating Officer 

[COO] to whom the Claimant had dotted line reporting for the period 

between 01.04.2015 to 01.04.2016 and also reported to her when  the 

Claimant was transferred to Corporate Governance Unit within the 

COO’s office from 01.04.2016 to 28.02.2017 ) and COW6 (Datuk 

Yasmin Binti Mahmood, the former Chief Executive Officer [CEO] of the 

Company from the period of 15.09.2014 to 15.01.2019 during whose 

time reorganization exercises were carried out including creating new 
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teams , merging of existing teams and scaling based on the 

responsibility , workload, business strategy and budgetary contraints). 

 

THE COMPANY’S CASE 

[6] The Company’s case can be summarised as follows:- 

  

(i) The Company is mandated by the Government of Malaysia to 

drive the contribution of digital economy to the nation and the 

Company is responsible for ensuring the efficient usage of the 

nation’s financial resources and ensure high return in 

investment for the public monies.  

 

(ii) As part of the Company’s efforts to ensure its peak delivery 

based on the mandate, the Company had embraced a high 

performance culture. 

 

(iii) The Claimant commenced employment with the Company on 

the 17.09.2007 as Senior Manager in the Organization and 

Methods Department and his last held position was as Senior 

Manager in the Performance Management Department, 

Corporate and Client Facilitation Services Division. 



 
 

10 
 

(iv) As a Senior Manager of the Company, the Claimant was 

expected to play a leading role in assisting the Company to 

achieve the high performance culture. 

 

(v) The Claimant's duties and  responsibilities included inter alia :-  

 

(a) To Institutionalize a strategic Project Management 

Framework in order to structure   the Company's practices 

in project management towards the improvement of the 

Company’s maturity and operational efficiency; 

 

(b) Development of Policy and Process Management 

Framework; 

 

(c) Development or Review of Policies and Processes;  

 

(d) Drive Process Automation; 

 

(e) Facilitate delivery of assigned Corporate KPl’s ; 

 

(f) Deliver outcomes in an integrated manner by ensuring 

effective  cross   department/function   coordination   and 
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where issues or inefficiencies arise ensure that these are 

resolved in a timely and amicable manner; 

 

(g)  Drive the development of centre of excellence for Policy, 

Process and Documentation, 

 

(h)  Effectively engage and communicate with internal and 

external stakeholders in getting the buy-in, maintaining 

the trust and for endorsement, and 

 

(i)   Ensure that team member(s) is / are properly developed 

and competent by providing personal guidance, 

feedback and motivation 

 

(vi) For the 2015 year-end performance appraisal, the Claimant 

received a rating of 2.92 which meant that his work 

performance ‘Needs Improvement'. 

 

(vii) Following  an appeal from  the  Claimant   this  performance  

rating was subsequently maintained by the Human  Resources 

Management and Policy Council (HRMPC) which comprised of 

11 individuals namely  the  CEO,  Chief Financial Officer (CFO),  
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Chief Operating Officer (COO), Director of Human Resources 

and 7 Vice  Presidents. 

  

(viii) The Company’s Year-End   Performance   Appraisal   Standard 

Operating Procedure (‘SOP on Appraisals") and Human 

Resource Policy states that an employee whose performance is 

formally rated as unsatisfactory had to be placed under the 

Performance Improvement Plan (PIP). 

 

(ix) As the Claimant’s overall rating was “Needs Improvement” in 

2015, the Claimant was accordingly placed under the PIP in the 

year 2016. 

 

(x) Upon the Claimant being placed under the PIP for year 2016, 

the Claimant was expressly warned by the Company that his 

failure to meet the performance standards required of him will 

result in disciplinary action including termination from 

employment for poor performance.  

 

(xi) Despite the Claimant being placed under the PIP for the year 

2016, his overall performance did not improve wherein the 
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Claimant was rated 2.53 which meant that the Claimant’s work 

needs improvement.  

 

(xii) Despite the Claimant’s appeal, his performance rating was 

maintained by the Senior Leadership Team (SLT) Council which 

comprised of the CEO, COO, CFO and all Heads of Divisions.  

 

(xiii) Throughout the PIP, Claimant was well aware of his short 

comings in his performance.  

 

(xiv) Since the Claimant’s performance for the Year 2016 was rated 

as “Need Improvement” yet again the Claimant was placed 

under the second PIP for the year 2017 and was also warned to 

make improvement to his performance failing which disciplinary 

action including termination from employment on grounds of 

poor performance may result.  

 

(xv) Again the Claimant failed to achieve his KPI for the year 2017 

wherein he received a rating of 1 out of 5 during the PIP.  

 

(xvi) Despite the Claimant given all the guidance and assistance to 

improve his performance and achieve his KPI for the Year 
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2017, the Claimant’s performance did not improve and his work 

performance was rated as unacceptable which the Claimant 

himself had acknowledged.  

 

(xvii) In view of the Claimant’s poor performance which was 

unacceptable despite the implementation of the PIP with all the 

guidance and assistance given, the Company was left with no 

other option but to dismiss the Claimant from his employment 

on grounds of poor performance.  

 

(xviii) The Claimant was only dismissed from his employment after the 

Company had warned the Claimant about his poor 

performance, given the Claimant sufficient opportunities to 

improve and despite the warning and opportunities to improve 

the Claimant nevertheless failed to sufficiently improve his work 

performance.  

 

(xix) The Claimant’s dismissal from employment on grounds of poor 

performance was not actuated by malice / mala fide, 

victimization, unfair labour practice or any pre determined acts 

or agenda to victimise the Claimant.  
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(xx) The Claimant’s dismissal from his employment with the 

Company was done with just cause or excuse. 

 

THE CLAIMANT’S CASE  

[7] The Claimant’s case can be summarised as follows:- 

 

(i) The Claimant is an electronic Engineer by qualification. 

 

(ii) Prior to joining the Company, the Claimant had vast 

experience working in multinational companies for 18 years 

and the Claimant’s area of specialization is Process 

Improvement. The Claimant continued to carry out this 

Process Improvement function in the Company from the date 

he joined on the 17.09.2007 until 2016.  

 

(iii) In the Process Improvement job function, the Claimant helped 

subject matter experts to look at ways to improve the 

efficiency and effectiveness of their areas and functions. 

 

(iv) From the date of joining the Company in 2007 until the period 

of 2015, for a period of approximately 8 years the Claimant 



 
 

16 
 

had a clean record of service with no known warning letters 

for poor performance or any other disciplinary issues. 

 

(v) The Claimant was given his annual increments and bonuses 

without fail from the date he joined the Company until 2014 

and his salary was also gradually increased from the initial 

starting salary of RM16, 000.00 to RM21, 442 as at January 

2015.  

 

(vi) The Company appointed a new CEO on the 15.09.2014 and 

ever since the arrival of this new CEO, things started to 

change for the Claimant for the worse.  The Claimant started 

to face numerous problems and challenges namely:-  

 

(a) All the Claimant’s annual increments and bonuses 

were stopped; 

 

(b) Repeated transfer since 2015 until his dismissal from 

employment with the Company; 

 

(c) Allegation of poor performance; 
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(d) Required to work under various Performance 

Managers to improve on his alleged poor performance 

and being place under senior managers who were 

actually junior to him; 

 

(e) Created working atmosphere under which the Claimant 

felt a sense of humiliation; 

 

(f) Place under constant pressure with the view that the 

Claimant will eventually leave the organisation on his 

own accord.  

 

(vii) Despite the pressures, challenges and problems faced by 

the Claimant, the Claimant nevertheless continued to 

faithfully work for the Company. 

 

(viii) For the year 2015, the Company had unfairly and incorrectly 

rated the Claimant as “not meeting expectations” and despite 

an appeal to HRMPC, the rating was maintained as “Need 

Improvement”. 
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(ix) On account of the rating “Need Improvement” for year 2015, 

the Claimant was then put under the 1st PIP from the period 

of 01.05.2016 to 31.10.2016.  

 

(x) The Claimant successfully completed the 1st PIP on or about 

31.10.2016 despite the fact that this 1st PIP was uncalled for 

and flawed but however the Company was not satisfied with 

the Claimant’s performance during this 1st PIP.  

 

(xi) The Company then put the Claimant on the 2nd PIP on the 

16.10.2017 which the Claimant was only informed on the 

20.10.2017. The 2nd PIP was also not finalised until 23rd 

November 2017 which however then ended on the 

15.04.2018. 

 

(xii) During the 2nd PIP which was meant for a period of 6 

months, the Claimant only had 4 months and 3 weeks time 

frame to complete the 2nd PIP.   

 

(xiii) During the 2nd PIP the Claimant was directed to perform 

duties and job functions which were largely unrelated to his 

PIP including performing duties of a junior officer, who was 
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on maternity leave, performing ad hoc presentations, 

assigned jobs that required new subject matter knowledge all 

in order to frustrate the Claimant.  

 

(xiv) The Performance Manager assigned to provide guidance on 

his new job under the PIP failed to do so and had even 

chided the Claimant that as a Senior Manager, the Claimant 

ought to know what the performance manager wanted. 

During the alleged coaching time the performance manager 

gave questions rather than direct answers for the needed 

help.  

 

(xv) The 2nd PIP was also flawed and unwarranted.  

 

(xvi) The Company decided based on the 2nd PIP (which was 

flawed and unwarranted), that the Claimant’s performance 

was unacceptable.  

 

(xvii) On account of these flawed and unfair PIP’s conducted on 

the Claimant, the Claimant was found to be a poor performer 

with his performance rating as “Unacceptable” thereby giving 
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the Company the needed excuse to dismiss the Claimant 

from his employment with the Company.  

 

(xviii) By virtue of the rating given to the Claimant pursuant to the 2 

flawed and unfair PIP’s conducted, the Claimant was 

deemed a poor performer with a performance rating that the 

Company decided to be “Unacceptable” and was thereafter 

dismissed from his employment with the Company effective 

15.05.2018. 

 

(xix) The Claimant denies that he was a poor performer and 

further claims that he was placed under flawed PIP’s without 

any proper and sufficient opportunities to improve on his 

performance.  

 

(xx) Throughout the PIPs the Claimant endured victimization, 

unfair labour practice employed by the Company and the 

action of the Company was tainted with bad intentions 

designed to dismiss the Claimant from his employment with 

the Company on unsubstantiated grounds of poor 

performance.  
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(xxi) That the dismissal of the Claimant from his employment with 

the Company was done without just cause or excuse 

 

(xxii) That he be reinstated to his former position without any loss 

of seniority, wages or other benefits.  

 

THE LAW 

The role and function of this Court in determining the dispute 

between the parties.   

[8] The role  of the Industrial Court under section 20 of the Industrial 

Relations Act 1967 is succinctly explained in the case  Milan Auto Sdn. 

Bhd. v. Wong Seh Yen [1995] 4 CLJ 449, his Lordship Justice Tan Sri 

Haji Mohd Azmi bin Kamaruddin FCJ delivering the judgment of the 

Federal Court had the occasion to state the following:- 

 

“As pointed out by this Court recently in Wong Yuen Hock v. Syarikat 

Hong Leong Assurance Sdn. Bhd. & Another Appeal [1995] 3 CLJ 

344; [1995] 2 MLJ 753, the function of the Industrial Court in 

dismissal cases on a reference under s. 20 is two-fold firstly, to 

determine whether the misconduct complained of by the employer 

has been established, and secondly whether the proven misconduct 

constitutes just cause or excuse for the dismissal. Failure to 

javascript:DispAct=window.open('/Members/DisplayAct.aspx?CaseActCode=MY_FS_ACT_1967_177&ActSectionNo=20.&SearchId=3ag02','_DisplayAct','');DispAct.focus()
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javascript:DispCase=window.open('/Members/DisplayCase.aspx?CaseId=2526740993&SearchId=6ag02','_DisplayCase','');DispCase.focus()
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determine these issues on the merits would be a jurisdictional 

error ...” 

 

[9] Also in the case of K A Sanduran Nehru Ratnam v. I-Berhad 

[2007] 1 CLJ 347 where the Federal Court again reiterated the function 

of the Industrial Court:- 

 

“The main and only function of the Industrial Court in dealing with a 

reference under s. 20 of the Industrial Relations Act 1967 is to 

determine whether the misconduct or irregularities complained of 

by the management as to the grounds of dismissal were in fact 

committed by the workman. If so, whether such grounds constitute 

just cause and excuse for the dismissal.” 

 

[10] It will not be complete this if this Court fails to make reference to 

the decision of the Federal Court in the case of Goon Kwee Phoy v. J & 

P Coats (M) Bhd [1981] 1 LNS 30 where His Lordship Raja Azlan Shah, 

CJ (Malaya) (as HRH then was) opined: 

“Where representations are made and are referred to the Industrial Court for 

enquiry, it is the duty of that Court to determine whether the termination or 

dismissal is with or without just cause or excuse. If the employer chooses to 

give a reason for the action taken by him the duty of the Industrial Court 

javascript:DispAct=window.open('/Members/DisplayAct.aspx?CaseActCode=MY_FS_ACT_1967_177&ActSectionNo=20.&SearchId=3ag02','_DisplayAct','');DispAct.focus()
javascript:DispCase=window.open('/Members/DisplayCase.aspx?CaseId=2184184321&SearchId=4MPKL01','_DisplayCase','');DispCase.focus()
javascript:DispCase=window.open('/Members/DisplayCase.aspx?CaseId=2184184321&SearchId=4MPKL01','_DisplayCase','');DispCase.focus()
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will be to enquire whether that excuse or reason has or has not been 

made out. If it finds as a fact that it has not been proved, then the inevitable 

conclusion must be that the termination or dismissal was without just cause or 

excuse. The proper enquiry of the Court is the reason advanced by it and that 

Court or the High Court cannot go into another reason not relied on by the 

employer or find one for it.” 

 

The Burden of Proof 

[11] The law is settled in cases where the dismissal was caused by 

the Company. It follows that whenever the Company caused the 

dismissal of the workman, it is the Company that must now discharge 

the burden of proof that the dismissal was with just cause or excuse. 

 

[12] This long settled principle was demonstrated in the case of Ireka 

Construction Berhad v. Chantiravathana/lSubramaniam James 

[1995] 2 ILR 11 where the Court opined that :-   

 

“It is a basic principle of industrial jurisprudence that in a dismissal 

case the employer must produce convincing evidence that the 

workman committed the offence or offences the workman is alleged 

to have committed for which he has been dismissed. The burden of 

proof lies on the employer to prove that he has just cause and 
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excuse for taking the decision to impose the disciplinary measure of 

dismissal upon the employee. The just cause must be, either a 

misconduct, negligence or poor performance based on the facts of 

the case.” 

 

The Standard of Proof  

[13] In the case of Telekom Malaysia Kawasan Utara v. Krishnan 

Kutty Sanguni Nair & Anor [2002] 3 CLJ 314 the court made it clear 

that the standard of proof that is required is one that is on the balance of 

probabilities. 

 

“Thus in hearing a claim of unjust dismissal, where the employee 

was dismissed on the basis of an alleged criminal offence such as 

theft of company property, the Industrial Court is not required to be 

satisfied beyond a reasonable doubt that such an offence was 

committed. The standard of proof applicable is the civil standard, ie, 

proof on a balance of probabilities which is flexible so that the 

degree of probability required is proportionate to the nature and 

gravity of the issue.” 
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The law relating to poor performance 

[14] In the Court of Appeal decision of Andrew Chuah Khim Peik v. 

HLG Capital Berhad [2019] 1 LNS 573, his lordship Justice Hamid 

Sultan Bin Abu Backer, JCA delivering the Judgment of the Court had 

succinctly stated the factors that need to be taken into account by the 

Court in a case of poor performance other than one that relates to 

dishonesty and one that involves senior officer of a Company where it 

was stated that:- 

 

“[7] We have read the appeal records and the able submissions of the 

parties. We have taken some time to consider the authorities by the 

parties. After much consideration, we take the view that the appeal must 

be allowed. Our reasons inter alia are as follows: 

 

(i) It is well established that the industrial jurisprudence leans 

towards the employee and the threshold to be satisfied by 

the employer to resist a claim for dismissal without just 

cause and excuse is high. In Bennett Subash Peter v. Bon 

Ton Sdn Bhd (Bon Ton Resort Langkawi) [2019] 1 MLJ 326, 

the Court of Appeal inter alia observed: 

 

“[8] The concept of reasonableness flows through in all 

cases of judicial review. The test to succeed on 
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reasonableness is high. For the appellate court to dwell 

on the issue of reasonableness, the applicant must 

demonstrate the decision of the inferior tribunal was so 

outrageous and it was also in defiance of logic or of 

accepted moral standards that no sensible person who 

had applied his mind to the question would have arrived 

at that conclusion (see Md Nor bin Kassim v. Malayan 

Banking Bhd [2017] 4 MLJ 71). Thus, the test to 

intervene in the decision of a tribunal is extremely high 

when it is contrasted to the decision of a trial court in civil 

cases. (Emphasis added).” 

 

(ii) It is also well established in cases of dishonesty of employee 

at senior management level, the threshold is low. 

 

(iii) In case of dishonesty, it is quite straight forward when it 

comes to dismissal. In case of poor performance, it may 

become very technical and many issues may have to be 

considered and generally may also relate to market force 

and economic situation, etc. 

 

(iv) In cases of poor performance by employee, holding Senior 

Management level, the threshold is hybrid in nature and 

depends on the facts and circumstances of the case and 

falls within the realm of the Industrial Court itself to decide, 
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taking into consideration just and equitable consideration as 

envisaged in the Act. 

 

(v) When the finding falls into the realm of the Industrial Court 

and the Industrial Court had taken into consideration, all the 

facts related to the dismissal, the High Court should be slow 

to intervene and quash the decision. The facts in this appeal 

amply meet that threshold and the High Court fell into error 

in intervening on quashing the decision of the Industrial 

Court.” 

 

[15] Further on the issue of poor performance, this Court would also 

now further refer to the Industrial Court case of I.E. Project Sdn. 

BERHAD v. Tan Lee Seng [1987] 1 ILR 165 where it was held that 

unsatisfactory work or incompetence are grounds which the Company 

may raise for the purposes of terminating an employee from work and 

this exercise must invariably be followed by warnings that if the 

employee persist in the poor performance then it may lead to the 

dismissal of the said employee. The Industrial Court had the occasion to 

state this in the following manner:- 

 

"Dismissal for unsatisfactory work or incompetency should almost invariably 

have been preceded by warnings. 
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In the event of poor performance being the reason for the dismissal one 

should always endeavour to show that the work complained of was performed 

subsequent to the warnings. 

 

If an employee is not measuring up to his job, it may be because he is not 

exercising himself sufficiently or it may be because he really lacks the 

capacity to do so. An employer should be very slow to dismiss upon the 

ground that the employee is found to be unsatisfactory in his performance or 

incapable of performing the work which he is employed to do without first 

telling the employee of the respects in which he is failing to do his job 

adequately, warning him of the possibility or likelihood of dismissal on this 

ground and giving him an opportunity of improving his performance. 

 

It is for the employer to find out from the employee why he is performing 

unsatisfactorily and to warn him that if he persists in doing so he may have to 

go." 

 

[16] In the case of Ranbaxy (Malaysia) Sdn Bhd v. Vijaya A 

Rajadurai [1999] 1 ILR 430, the Industrial Court had the opportunity to 

state the factors that need to be considered before an employee can be 

dismissed on grounds of poor performance. The Court also went on to 

opine that the employer is duty bound to enquire why an employee is 

performing unsatisfactorily and offer the employee sufficient opportunity 

to improve. The Court opined that:- 
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"A fortiori the issue for the court to determine is whether the company on a 

balance of probabilities has established the poor performance of the claimant. 

As far as unsatisfactory performance is concerned the Industrial Court has 

laid down that in order to justify the dismissal of the workman on this ground, 

the employer has to establish: 

 

i) that the workman was warned about his poor performance; 

 

ii) that the workman was accorded sufficient opportunity to improve; 

and 

 

iii) that notwithstanding the above, the workman failed to sufficiently 

improve his performance.” 

 

[17] In matters of poor performance relating to a Claimant holding a 

senior management position, this Court would also make further 

reference to the case of Robert John Reeves v. Menteri Sumber 

Manusia Malaysia & Anor [2000] 1 CLJ 180  which serves as a useful 

guide in arriving at a just decision:- 

 

"It is observed that the applicant now challenged the basis for his dismissal on 

the grounds of poor performance by complaining that there was 

no performance appraisal and/or complaints about his performance by the 

2nd respondent, it cannot be disputed that the applicant was holding a senior 
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management position and he was expected to know the standard of 

job performance required of him. He therefore cannot plead or seek refuge in 

his purported ignorance of what was expected from him by the 

2nd respondent. This is a trite principle of Employment Law in cases 

concerning poor performance of senior employees." 

 

[18] Having stated the above principles on the issue relating to 

the poor performance of an employee particularly one who holds a 

senior position, the question also arise as to who is the best person to 

judge or determine the performance of the employee. The authorities 

that this Court find assistance quite clearly points to the employer being 

the best person or entity to judge or gauge the performance of the 

employee so long as the conduct of the employer is not actuated by 

malice or tainted with any bad intention. 

 

[19] This Court will now refer to the cases in support of this proposition. 

In the case of Sitt Tatt Bhd v. Ong Chee Meng [2004] 2 ILR 388 the 

Industrial Court had the occasion to state the following:- 

 

"During this appraisal the claimant explained that he was not getting the full 

support of his subordinates and that his department was short-handed to 

account for his poor performance............... 
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In my view the company was fully entitled to terminate the claimant's service if 

upon their evaluation, the claimant was found to have been unable to perform 

his job functions satisfactorily. How he is to be assessed and the yardstick to 

be used to gauge his performance is best left to the company's prerogative 

and judgment so long as it is not tainted by mala fide intentions. It could well 

be based on performance per se or upon a combination of other variables and 

values such as suitability, aptitude, conduct, behaviour, mannerism and so 

forth. Its categories are never exhaustive. After all it is well settled that the 

company is entitled to organize its business in the manner it considers best. It 

is the duty of the claimant to measure up to the company's expectation" 

 

[20] Further support for the above proposition is also found in the case 

of Mohd Rosli Shafie v. Iktisas Ingenieurs Sdn Bhd [2015] 2 LNS 

0788 where the Industrial Court held:- 

 

"Performance by its very nature is subjective and the best person to judge an 

employee's performance should and must be the employer. This was stated 

by Lord Denning MR in Alidair Ltd v. Taylor[1978] ICR 445 at page 451: 

 

"Whenever a man is dismissed for incapacity or incompetence it is 

sufficient that the employer honestly believes on reasonable grounds 

that the man is incapable and incompetent. It is not necessary for the 

employer to prove that he is in fact incapable or incompetent." 



 
 

32 
 

[21] Having considered the relevant industrial jurisprudence on the 

subject of poor performance, this Court will now make the necessary 

evaluation of the facts and the evidence that was led in this Court and 

make the appropriate findings based on all available evidence before 

this Court. 

 

EVALUATION OF EVIDENCE AND THE FINDINGS OF THIS COURT  

[22] The evidence before this Court on the appointment of the Claimant 

as an officer of the Company presents a glowing introduction of the 

Claimant to the employees of the Company upon the Claimant first 

joining the Company. This Court had perused an internal document of 

the Company dated 17.09.2007 named “Internalcomms” which was 

directed to all relevant employees of the Company. Excerpt of this 

document is produced herein for convenience and which amongst other 

states :-  

“Thomas is an electronics engineer by training (Mangalore University 1st Class 

B.E. 1988). He has held senior positions in MNCs (manufacturing 

environment) where he focussed on Quality Management and Process 

Improvement.  

He is a Six Sigma Black Belt and had successfully led process improvement 

and compliance teams in the multinational organizations he had served.  
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Reporting to Director, Organizational Development, Thomas will be primarily 

responsible for the review, design, development, monitoring, compliance audit 

and implementation of identified Internal Business Processes in MDeC. 

In this role he will guide and support process owners as they draft and deploy 

policies, processes, procedures and practices aimed at ensuring internal 

efficiency, increased productivity and process compliance.  

In assuming this role , he will assume accountability for four specific areas 

1. Internal Business Process Identification and Management  

2. Process Design , Alignment and Improvement 

3. Compliance Auditing and Reporting 

4. Management of MDeC’s Process Assets Library 

Thomas will work closely with Process Owners and Process Users in the 

various areas of operations and guide process owners on usable process 

design and rollout methodologies. An integral part of the job is the coaching 

and guiding of appointed Process Champions in key areas of the 

organization. 

As Senior Manager, O & M , Thomas will play a key role in developing 

enterprise wide process clarity and help nurture a process compliant 

organization.......................”  

 

[23] The Claimant gave evidence that his area of specialization is 

Process Improvement and he was tasked in this function for almost 9 
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years, from the date of joining until the period of 2016. The 

“Internalcomms” document is consistent with the Claimant’s evidence 

on his area of expertise since even before serving the Company. The 

Claimant had some 18 years experience in this area of specialization. 

Further the “Internalcomms” document points to the fact that the 

Claimant was employed in this highly specialised area not only to be 

accountable to the four specific areas namely Internal Business Process 

Identification and Management Process Design, Alignment and 

Improvement, Compliance Auditing and Reporting and Management of 

MDeC’s Process Assets Library but to also tasked to be a guide to 

process owners and coach the appointed process champions in key 

areas of the organization. The Claimant was also tasked with nurturing a 

process compliant organization. 

 

[24] The Claimant gave unchallenged evidence that from the period of 

2007 to 2015 (until the appointment of COW6), he had a clean record of 

service with no known issues relating to any poor performance. The 

Claimant enjoyed consistent annual salary increment and bonus 

payments without fail. This further supports the Claimant’s evidence that 

he was a well performing senior officer of the Company at all times until 

the appointment of COW6. 
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[25] Upon the appointment of COW6 as the CEO of the Company, the 

Company under COW6 embarked on reorganization of the Company. 

COW6 joined the Company in late 2014. Immediately thereafter the 

Company under COW6 undertook reorganization exercise for 3 

consecutive years namely for the year 2015, 2016 and 2017 during the 

time the Claimant was in the employment of the Company.  

 

[26] COW6 gave evidence that the reorganization exercise in the years 

2015, 2016 and 2017 were carried out to optimize the Company’s 

resources to deliver the nation’s agenda. COW6 gave evidence amongst 

other :- 

 

“The reorganization in the years 2015, 2016 and 2017 were carried out to 

optimise the Company’s resources to deliver the nation’s agenda which 

involved three key changes in the Company’s overall organizational structure 

which were: (a) creation of new teams, (b) merger of the existing teams and 

(c) scaling based on the responsibility, workload, business strategy and 

budgetary constraints..........” 

 

[27] If this Court can surmise what COW6 is saying by the above 

evidence, it must be none other than by this reorganization, the 



 
 

36 
 

Company has every intention of reducing the workforce and cutting its 

overall operational cost of the Company. The Company in its 

submissions had also conceded that the Claimant’s job also no longer 

existed. 

 

[28] COW6 further gave evidence that:-  

“..............In addition, the said reorganization is to ensure employees are 

placed in the right position with the right fit and the right skillset which can be 

scaled up to deliver the Company’s initiatives for the nation......... 

 

[29] Having given this evidence, COW6 did not offer any adequate 

explanation whether the Claimant was for the duration of 2007 to the 

period of 2015, was placed in any improper or wrong position  with 

wrong fit and inadequate skill-set that needed to be changed so as to 

deliver the Company’s initiatives. The Claimant after all was in the 

process improvement area for the duration of more than 8 years with no 

known poor performance issue. He was highly skilled and 

knowledgeable in this area as the “Internalcomms” suggest. 
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[30] The Claimant’s poor performance issue only started after COW6 

became the CEO of the Company and which resulted in the Claimant’s 

transfer to various new divisions/ department. In fact whether this 

transfer of the Claimant to the new division or department was in actual 

fact a transfer to optimise the Company’s resources is not clearly known 

at that time. The Claimant was given two conflicting transfer on the 

01.04.2015. The Claimant had given evidence that these transfer letters 

were backdated transfer letters. A transfer letter dated 01.04.2015 states 

that the Claimant will report to COW4 with effect from 01.04.2015. The 

deliverable and accountabilities by this transfer were unknown at that 

time and apparently COW4 is to provide with the new deliverables and 

accountabilities. Then by another letter dated on the same date of 

01.04.2015, the Claimant was expected to also report to COW5 who will 

also provide the Claimant with the deliverables and accountabilities. The 

Company’s evidence, where there seem to be uncertainty in the manner 

the Claimant’s transfer was effected calls for question the real motive of 

the transfer. Further, coupled with the Claimant’s evidence that COW4 

was not someone who was in charge of process improvement function 

but however was made his performance manager raises serious 

questions on the genuineness of the actual reason for the transfer. Was 

the Claimant’s transfer carried out to optimise the Claimant’s skills and 

abilities on behalf of the Company or was the Claimant’s transfer made 
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to throw the Claimant in a state of confusion and reduced efficiency can 

be easily answered by the events that transpired subsequent to the 

transfer. From the date of the transfer, though the Claimant being a 

senior manager but nevertheless made to work without any supporting 

staff whilst reporting to COW4. There were delays in setting the KPI’s 

thereby reducing the period for the achievement of better KPI’s. The 

Claimant’s access to COW4 was also severely restricted and his working 

relationship with COW4 and the extent of his duties were not properly 

defined and demarcated including his activities, attendance, briefings 

and the sharing of information. The Claimant had also complained that 

he was excluded from the Corporate Services Divisions activities, 

briefings and information. 

 

[31] As a performance manager for the period of 01.04.2015 to 

01.04.2016, COW4 had also not brought to the attention of the Claimant, 

his weaknesses in his performance in a proper documented manner. 

Further COW4 in assessing the yearly performance of the Claimant had 

also not been consistent. The midyear performances with acceptable 

ratings given are then reduced to bring it in line with ratings that will 

reflect “needs improvement” by the year end without adequate 

justification. 
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[32] Performance managers have a duty to ensure that an employee 

coming under their supervision is given adequate support and 

supervision in order for the employee to achieve the deliverables and 

KPIs. In this regard, the Claimant was functioning to the satisfaction of 

the Company at all times until he was transferred to a different 

division/department of the Company on the basis that the Company was 

embarking on optimising the resources and at the same time engaging 

in the cost cutting measures. However placing a very well performing 

employee and in this case the Claimant, in a new setting within the 

Company without adequate support and assistance and thereafter 

suggesting that the Claimant is not performing well and needs 

improvement does not reflect that the Company had treated the 

Claimant well and fairly. COW4’s evidence that the Company needs to 

drive a culture of high performance in order for its employees not to 

settle into their own comfort zone of being complacent with existing 

measures of performance does not mean that an employee can be 

pushed from department to department or division to division without 

understanding the very skills and experience for which the employee/the 

Claimant was employed by the Company. COW4’s evidence that the 

Claimant ought to anticipate obstacles and proactively plan for multiple 

contingencies in order to speed execution, possess the tenacity and 

persistence to see through improvement initiatives and take on new 
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roles and responsibilities when faced with unexpected changes are very 

general and vague expectations of the Claimant’s very duties and job 

functions for which he was employed by the Company. To expect the 

Claimant to prepare himself for multiple contingencies upon taking new 

roles and responsibilities and face unexpected changes cannot be 

regarded as fair labour practice if the resultant effect is to continuously 

put the Claimant in a state of confusion and difficulties that will invariably 

cause deterioration of the Claimant’s performance and efficiency not so 

much in the area where the Claimant has knowledge of the subject 

matter but in areas that is unknown to him where he was constantly 

pushed into.  

 

[33] The Claimant was a well performing employee of the Company 

who was transferred to another department and placed under two very 

senior officers. The Claimant’s direct reporting manager was COW4 and 

the Claimant also had a dotted line reporting to COW5. Whilst the 

Company alleged that the Claimant was not performing as expected for 

the year 2015 as his overall final rating was 2.97, which is a fractional 

0.03 point short of the required 3.0 rating of meeting expectation, the 

Company instead of encouraging and supporting the Claimant to 

improve his performance, did something that was unexpected by 
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causing the Claimant to suffer another transfer to another division. It is 

also noteworthy to state here that the Claimant’s appeal on the final 

rating for the year 2015 was heard by H.R. Management & Policy 

Council (HRMPC) which consisted of COW5 who was the Claimant’s 

superior to whom the Claimant had a dotted line reporting and who 

assessed the Claimant’s performance appraisal. It would have been 

more appropriate if the appeal process had excluded COW5. The 

outcome of the appeal did not favour the Claimant naturally.  

 

[34] The Claimant was in the Corporate Services Division for the period 

of 01.04.2015 to 01.04.2016. The Claimant after the year end 

performance for the year 2015 was then transferred to Corporate Office 

and now reported to COW3 who was the then Corporate Governance 

Head and the new performance manager of the Claimant effective 

01.04.2016 as the official date of reporting. 

 

[35] During the time when COW3 was assigned as the Claimant’s 

performance manager, the Claimant was placed under the PIP for a 

period of 6 months from the 01.05.2016. According to COW3, the 

Claimant was put on notice that failure to meet performance standards 
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on a sustained basis will result in disciplinary action including termination 

on account of poor performance. COW3 further gave evidence that the 

first PIP for a period of six months ending 31.10.2017 was conducted by 

her. The Claimant was alleged to have shown poor performance in the 

areas of achievement orientation, change management and leadership. 

COW3 gave evidence that the Claimant successfully completed the PIP 

and the Company’s letter dated 31.10.2016 confirms that the Claimant 

had successfully completed the PIP. The letter dated 31.10.2016 

informing the Claimant of his successful completion of the six months 

PIP was made known to the Claimant by COW1. Despite the clear 

evidence of the Claimant successfully completing the first PIP on the 

31.10.2016, the Claimant’s performance rating given by COW3 who was 

his direct performance manager was subsequently reduced by COW5 

on or about February 2017. The Claimant too was not informed of his 

reduced final rating for the first PIP ending 31.10.2016 until sometime in 

October 2017. The Claimant was kept in the dark regarding his final and 

downgraded rating despite the Claimant writing to COW1 on the 

31.05.2017 informing her of the negative and alleged bias appraisal on 

his KPI’s and competencies which does not even state how the ratings 

were calculated. When the Claimant wrote again to COW1 on the 

05.10.2017 on the 2016 YPA ratings, COW1 could only reply by an 

email dated 06.10.2017 by saying that the justification for the Claimant’s 
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rating could be obtained from the Claimant performance manager. 

However the Claimant wrote back to COW1 stating that even the 

Claimant’s performance manager had not seen the Claimant’s final 

individual KPI ratings and is unable to provide clarification on the 

rationale and COW3’s evidence in Court will further confirm this.  

 

[36] The Claimant was not properly informed of his alleged shortcoming 

in his KPI’s and performance rating (even if there were any) wherein 

there ought to have been a proper assessment, appraisal and 

notification of the Claimant’s area of improvement.  

 

[37] By the time the Claimant was informed of the final rating of his 

individual KPI’s around the period of 03.10.2017, almost a year had 

passed from the time he had successfully completed his first PIP on the 

31.10.2016. This is not praiseworthy of an institution (Company) 

claiming to be promoting a high performance culture.  

 

[38] It is noteworthy to state here that the Claimant had successfully 

completed his first PIP on the 31.10.2016. Nevertheless the Claimant’s 
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ratings was subsequently reduced by COW5 in February 2017 and by  a 

further divisional calibration the Claimant’s rating was further reduced 

making him a non performer. COW5’s evidence that the divisional 

calibration wherein the Claimant’s rating was further reduced on account 

of her discussion with COW3 does not make sense. When COW3 rated 

the Claimant, COW3 as the Claimant’s performance manager would or 

ought to have taken into account all factors including the achievement of 

the Claimant which were recalibrated and reduced due to the purported 

contribution by others. There is no satisfactory answer from the 

Company as to why the Claimant’s ratings needed to be reduced and 

recalibrated again and again making him a non performer. 

 

[39] Way before the Claimant could appreciate and absorb his 

weaknesses and strength (if any) upon knowledge of the final rating of 

his individual KPI for the first PIP ending 31.10.2016, he was again 

transferred to another Division. The Claimant was kept in the Corporate 

Office under the Corporate Governance Head (COW3) for a period from 

01.04.2016 until 01.03.2017 but he was transferred to yet again to 

another department known as Performance & Monitoring Department, 

Performance, Reporting, Intelligence, Management Enterprise (PRIME) 
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Division headed by COW2 who effectively became his performance 

manager from 01.03.2017 until his dismissal on the 15.05.2018.  

 

[40] Despite COW2 stating that he became the Claimant’s performance 

manager effective 01.03.2017, the evidence in Court through 

contemporaneous document demonstrates the clear lack of the high 

performance culture so often touted by the Company. The Company’s 

letter signed by COW1 informing the Claimant’s transfer to PRIME 

Division was dated 17.04.2017 which backdated his effective transfer 

date. This letter was however not handed to the Claimant until 

23.05.2017. Yet again the reason for this transfer was that the Company 

had undertaken another reorganisation. The timing of the transfer could 

not have been more inappropriate or misplaced than this date as the 

Company was fully aware that the Claimant is being or likely to be rated 

as non performer in view of the ratings given by COW5 in February 2017 

and by a further divisional calibration. The Company ought to have 

considered that the repeated transfers of the Claimant especially one 

who was alleged to have been a poor performer from department to 

department with new environments and settings would invariably impact 

the performance of the Claimant. The Company’s lack of consideration 

for this aspect and then placing the Claimant on another and second PIP 
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in a different work settings with various change of job functions will 

compel this Court to come to a conclusion that the Company is not truly 

living up to its expectation in assisting or encouraging a poor performer 

(if any) to improve but rather putting various obstacles in the way of the 

Claimant with the view that the Claimant will eventually suffer frustration 

and feel demoralised and end up as a poor performer.  

 

[41] The second PIP from the period of 16.10.2017 to 15.04.2018 

supports this Court’s appreciation of the overall actions of the Company 

that was either by an intentional or accidental design which is certain to 

discourage the Claimant from improving his performance though the 

Claimant gave his best. Under COW2, the Claimant was assigned 

project management which was certainly not the Claimant’s expertise for 

which he was employed by the Company. The assigned KPIs were not 

part of the Claimant’s job description during this PIP.  There were very 

little or no support and guidance given to the Claimant where the 

Claimant was given task that required the Claimant to be a subject 

matter expert on the project. The Claimant gave clear evidence that he 

is not a subject matter expert but his task was to help subject matter 

experts to look at ways to improve efficiency and effectiveness of the 

subject matter experts’ areas and functions.  
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[42] COW2 gave evidence that the Claimant’s second PIP for a period 

of 6 months commenced on the 16.10.2017 and ended on the 

15.04.2018. Despite this evidence by COW2, the contemporaneous 

evidence in Court shows that the Claimant’s actual commencement date 

of the second PIP was only finalised on the 23.11.2017 thereby reducing 

the time spent by COW2 with the Claimant to a shorter period than the 

agreed time of the PIP. For convenience excepts of the email from 

COW2 to the Claimant date 23.11.2017 is produced herein :-  

“Dear Thomas,  

I’ve updated the PIP. The latest revision is attached ...................... 

We will use this PIP for our weekly meeting. Let’s discuss tomorrow 

afternoon 2.30 pm. As we move on, more clarity can be obtained as you 

go through the plan.........” 

 

[43] From this email it is clear that not only the second PIP was 

updated and revised, it also lacked clarity. It is no wonder that COW2 

himself had stated in the email the PIP will only become clear as the 

Claimant move on with the plan. The Company before putting the 

Claimant on the second PIP should have finalised the PIP and provided 

the Claimant in clear identifiable   manner the PIP even before putting 
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the Claimant on this PIP. Instead there is reduced time with no clarity of 

the PIP itself. 

 

[44] From the available evidence in Court, it is also disconcerting that 

COW2 would see it fit to assign the Claimant who is under the PIP with 

tasks of a junior executive whilst she was on maternity leave and other 

tasks outside the scope of the PIP.  

 

[45] The second PIP ended on the 15.04.2018. The Claimant was not 

informed of the outcome of the appraisal carried out on this PIP. Instead 

on the 15.05.2018, the Company issued a letter to the Claimant which 

stated amongst other :-  

“Dear Thomas,  

RESULT OF PERFORMANCE IMPROVEMENT PLAN & TERMINATION OF 

EMPLOYMENT. 

Based on the review and assessment of your performance under the 

Performance Improvement Plan (PIP) for six months since 16th October 2017, 

please be informed that your performance has consistently reached below the 

required standard during the PIP period despite the substantial assistance 
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and support provided to you by your Performance Manager, Encik Fairus 

Mohd Yusof:..........................” 

 

[46] Based on all the available evidence before this Court on the 

second PIP, it is this Court finding that the contents of the letter dated 

15.05.2018 on the poor performance of the Claimant does not reflect the 

actual circumstances during the second PIP. This Court is not convinced 

that the Claimant was given adequate time to accomplish the tasks 

assigned to him. This Court is also not convinced that COW2 gave the 

Claimant substantial assistance and support during the duration of the 

PIP. 

 

[47] The Claimant’s claim that the first and second PIP were flawed has 

merits. The Claimant’s claim that he was not accorded sufficient 

opportunity to improve and was not given adequate guidance and 

assistance is supported by convincing evidence of the Claimant what 

more when there is evidence to support that the Company was not 

adhering to its own policy and practice when dealing with the Claimant in 

matters of performance management.   It is this Court’s further finding 

that it is an of victimization of the Claimant to place the Claimant in the 

PIP especially the second PIP without proper PIP plan and with the time 
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frame for achieving the tasks in the PIP reduced and to now state that 

the Claimant failed to sufficiently improve his work performance despite 

the purported opportunity and warning given to him. The frequent 

transfers of the Claimant in a short period of less than four years and 

placing the Claimant under various performance managers and at 

different divisions especially when the Company alleged that the 

Claimant was not performing to its expectation were clear evidence of 

placing the Claimant under extreme pressure and creating impediments 

and frustration to the Claimant in his performance in the circumstances 

of this case. The cumulative conduct of the Company was such that the 

Claimant was certainly not aided to perform better but instead driven to 

cause deterioration of his performance.  

 

[48] Pursuant to Section 30(5) of the Industrial Relations Act 1967 and 

guided by the principles of equity, good conscience and substantial 

merits of the case without regard to technicalities and legal forms and 

after having considered the totality of the facts of the case, the evidence 

adduced and by reasons of the established principles of industrial 

relations and disputes as stated above, this Court finds that the 

Company had failed to prove on the balance of probabilities that the 
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dismissal of the Claimant from his employment was done with just cause 

or excuse. 

 

REMEDY  

[49] This Court having ruled that the Claimant was dismissed without 

just cause or excuse, will now consider the appropriate remedy for the 

Claimant. 

 

[50] The Claimant commenced employment with the Company on the 

17.09.2007.  The Claimant was dismissed from his employment with the 

Company on the 15.05.2018. The Claimant had thus served the 

Company for a period of 10 full years. There is no dispute that the 

Claimant was a confirmed employee of the Company. 

 

[51] The Claimant, in stating that his dismissal from employment with 

the Company was without just cause or excuse, prays to this Court for 

reinstatement to his former position without any loss of wages and other 

benefits. This Court had considered the submissions of the Claimant in 

seeking reinstatement to his former position in the Company. However it 

is this Court’s view that reinstatement of the Claimant to his former 
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position in the Company is not be a suitable remedy having considered 

the submissions of the Company that the Claimant’s role no longer exist 

in the Company.  This Court had also considered other factors including 

the time that had lapsed from the date of the Claimant’s dismissal from 

employment to the date of this Award. 

 

[52] As such the appropriate remedy in the circumstances of this case 

must be compensation in lieu of reinstatement. The Claimant is also 

entitled for back wages in line with Section 30(6A) Industrial Relations 

Act 1967 and the factors specified in the Second Schedule therein which 

states:-   

 

“1. In the event that backwages are to be given, such backwages shall 

not exceed twenty-four months' backwages from the date of dismissal 

based on the last-drawn salary of the person who has been dismissed 

without just cause or excuse;” 

 

[53] The Claimant’s last drawn salary per month was RM21,442.00. 

The Claimant was also paid a further monthly fixed allowance of                 

RM 2,400.00.  
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[54] Equity, good conscience and substantial merits of the case without 

regard to technicalities and legal forms remains the central feature and 

focal point of this Court in arriving at its decision and these principles will 

be adhered by this Court at all times leading to the final order of this 

Court.  

 

[55] This Court is further bound by the principle laid down in the case of 

Dr James Alfred (Sabah) v. Koperasi Serbaguna Sanya Bhd (Sabah) 

& Anor [2001] 3 CLJ 541 where his Lordship Justice Tan Sri Steve 

Shim CJ (Sabah & Sarawak) in delivering the judgment of the Federal 

Court opined:- 

 

“In our view, it is in line with equity and good conscience that the 

Industrial Court, in assessing quantum of backwages, should take into 

account the fact, if established by evidence or admitted, that the 

workman has been gainfully employed elsewhere after his dismissal. 

Failure to do so constitutes a jurisdictional error of law. Certiorari will 

therefore lie to rectify it. Of course, taking into account of such 

employment after dismissal does not necessarily mean that the 

Industrial Court has to conduct a mathematical exercise in 

deduction. What is important is that the Industrial Court, in the exercise 

of its discretion in assessing the quantum of backwages, should take into 

account all relevant matters including the fact, where it exists, that the 
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workman has been gainfully employed elsewhere after his dismissal. 

This discretion is in the nature of a decision-making process”. 

(emphasis is this Court’s) 

 

[56] This Court must take into account the post dismissal earnings of 

the Claimant in order to make an appropriate deduction from the back 

wages to be awarded. The Claimant had given unchallenged evidence 

that since his dismissal from employment with the Company, he was 

unable to find any employment despite all efforts. The Claimant had no 

post dismissal earnings. 

 

[57] Having considered all the facts of case on the appropriate sum to 

be awarded and after taking into account that the Claimant had no post 

dismissal earnings or income and now remains unemployed, this Court 

hereby orders that the Claimant be paid 1 month salary of the last drawn 

salary of RM21,442.00  together with the fixed allowance of RM2,400.00 

per month which totals up to an amount of RM 23,842.00 for every year 

of service completed totalling 10 years and back wages of the last drawn 

salary of RM21,442.00 together with the fixed allowance of RM2,400.00 

which totals up to an amount of RM 23,842.00 for 24 months, the 

maximum that this Court can award.  This will amount to:- 
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(i) Backwages ordered:  

RM23,842.00 x 24 months = RM 572,208.00  

 

(ii) Compensation in lieu of Reinstatement:  

RM23,842.00 x 10 months = RM 238,420.00  

 

Total amount ordered by this Court: RM 810,628.00 

 

FINAL ORDER OF THIS COURT 

[58] It is this Court’s order that the Company pays the Claimant a sum 

of Ringgit Malaysia Eight Hundred Ten Thousand Six Hundred 

Twenty Eight (RM 810,628.00) only less statutory deduction (if any) 

within 30 days from the date of this Award. 

 

HANDED DOWN AND DATED THIS 4th DAY OF FEBRUARY 2021 
 

-signed- 
 

(AUGUSTINE ANTHONY) 
CHAIRMAN 

INDUSTRIAL COURT OF MALAYSIA 
KUALA LUMPUR 


