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 GROUNDS OF JUDGMENT

(Enclosure 1)

1. INTRODUCTION

[1]This is the Plaintiff’s application seeking:

 1. joint custody, care and control of both children of the marriage Yana d/o Johny and Yesshna d/o Johny 
(“the children”);

 2. or in the alternative (ii) regular and consistent access to both children;

 3. Yana is presented immediately to the Plaintiff in this Court;

 4. the Defendant is ordered to allow the Plaintiff to meet with Yana immediately;

 5. the Defendant is ordered to give detailed information on Yana’s and Yesshna’s wellbeing and their health; 
and

 6. that Yana is surrendered to the Plaintiff and directed to return immediately India

[2]After considering the parties’ affidavits and hearing the submissions of counsels, this Court allowed the Plaintiff’s 
application to regular and consistent access to the children. Sole custody, care and control of both children were 
granted to the Defendant mother. Additionally, the Plaintiff was ordered to pay maintenance for both children in the 
sum of RM1,000 until both children reach the age of 18 years.

[3]The full grounds of my judgment are set-out herein.

2. FACTS

[4]The Plaintiff married the Defendant in India on 11.7.2012. The marriage was registered in India but not in 
Malaysia.

[5]The first child of the marriage, Yana d/o Johny was born on 9.2.2015 in India and is an Indian citizen. She has an 
Indian birth certificate and passport.
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[6]The Defendant left the matrimonial home in India together with Yana o 10.7.2017 and returned to Malaysia. The 
Plaintiff avers that that the Defendant’s father influenced her to leave India and return to Malaysia with Yana. The 
Defendant denies the Plaintiff’s averment. She says that she left the matrimonial home on her own accord and was 
not influenced by anyone, including her own father. She avers that she could not longer bear the Plaintiff’s physical 
abuse - he had hit and kicked her even though he knew she was pregnant with their second child. She had sought 
help from the police and Women’s Aid in India and with the assistance of her family returned to Malaysia. The 
Plaintiff denies the Defendant’s averments of physical abuse.

[7]The second child of the marriage, Yesshna was born on 19.12.2017 in Malaysia. The Defendant did not inform 
the Plaintiff of Yesshna’s birth and he was not named as the father of Yesshna on her birth certificate. The 
Defendant avers in her affidavit in reply that the National Registration Department (“JPN”) refused to insert the 
Plaintiff’s details on Yesshna’s birth certificate because the marriage was not registered in Malaysia and the JPN 
required the Plaintiff’s attendance and his signature in order for his name and details to be included on Yesshna’s 
birth certificate.

[8]On 13.2.2018, the parties by agreement entered into a Consent Judgment for interim access and interim 
maintenance for both children on the following terms:

 1. The Plaintiff is to have access to both the children Yana and Yesshna on every alternate Sundays from 
4:00 pm to 7:00pm at AEON Rawang from 25.2.2018;

 2. The access is to be supervised by the Defendant;

 3. The Plaintiff and the Defendant are only allowed to bring one member of their families each to the access;

 4. The first hour of access will be with both children taking into account Yesshna’s age. For the second and 
third hours of the access, the Plaintiff may bring Yana to the nearby play area; and

 5. The Plaintiff is to pay maintenance for both children in the amount of RM1,000 per month commencing 
14.2.2018, whereby the sum is to be credited into the Defendant’s bank account.

3. ANALYSIS(i) Custody, Care and Control of Children

[9]At the date of the hearing of Encl. 1 before this Court, the child Yana was 4 years old and the child Yesshna was 
1 year and 10 months.

[10]The Plaintiff is moving this Court to grant him joint custody, care and control of the children; or in the alternative, 
for regular and consistent access to both children.

[11]The Defendant in her affidavit in reply prays for sole custody, care and control of the children; that the Plaintiff 
be given access supervised by the Defendant in a public place for 1 hour twice a month on every first and third 
Sunday of the month; and that the Plaintiff pays her maintenance of RM1,000 per month.

[12]Section 88 of the Law Reform (Marriage and Divorce) Act 1979 (“LRA”) empowers this Court to make an order 
of custody in respect of children. Section 88(1) states:

“88. Power of court to make order for custody

(1) The court may at any time by order place a child in the custody of his or her father or his or her mother or, 
where there are exceptional circumstances making it undesirable that the child be entrusted to either parent, of 
any other relative of the child or of any association the objects of which include child welfare or to any other 
suitable person.

(2) In deciding in whose custody a child should be placed the paramount consideration shall be the welfare 
of the child and subject to this the court shall have regard-

(a) to the wishes of the parents of the child; and

(b) to the wishes of the child, where he or she is of an age to express an independent opinion.
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(3) There shall be a rebuttable presumption that it is for the good of a child below the age of seven years to 
be with his or her mother but in deciding whether that presumption applies to the facts of any particular case, 
the court shall have regard to the undesirability of disturbing the life of a child by changes of custody.

(4) …………………..”

[Emphasis added]

[13]The elder child, Yana was born in India and is an Indian citizen. She was brought to Malaysia by the Defendant 
her mother, when she 2 years old, where she had lived since. The younger child, Yesshna was born in Malaysia 
and is a Malaysian citizen. She has since her birth lived with her mother and sister Yana in the mother’s family 
home in Kuala Lumpur. The Plaintiff father is an Indian citizen and lives in India. He comes to Malaysia on a tourist 
visa for the access to the children pursuant to the interim Consent Judgment.

[14]The Courts have held that in order to minimise the disruption to the children’s life, it is best to maintain the 
status quo as regards the continuity of their care. Abdul Wahab Patail J in Sarojini @ Jenifa A/P R. Perumal v. 
Santhasamy @ Robert v A/L Jesudass  [1997] MLJU 304 referred to Ormrod LJ’s dicta in the English case of D v M 
(Minor: Custody Appeal)  [1983] Fam 31;;  [1983] 4 FLR 247, 259 CA held that:

“it is generally accepted by those who are professionally concerned with children that particularly in the early years, 
continuity of care is a most important part of a child’s sense of security and that disruption of established bonds are to be 
avoided whenever it is possible to do so.”

[15]His Lordship also cited the following passage from Bromley’s Family Law, (7th Ed) at page 326 on change of a 
child’s care and control:

“Much more is now known about the effects of a change of care and control on a child’s development and his future mental 
and physical health. Whereas in the past judges may have dismissed a child’s grief at being parted from the person with 
whom he had been living as transitory, it is now recognised that the result may well be highly detrimental if not disastrous.”

[16]Additionally, there is a rebuttable presumption in s.88(3) of the LRA that it is for the good of a child below the 
age of 7 years to be with his mother. It is settled law that in order to rebut this presumption, the father must show 
that the mother is an unfit mother (Karupayee a/p Paramasua v Ravisanthiran a/l P Marimuthu [2011] 1 LNS 650, 
Lee Soh Choo v Tan Ket Huat Tan Siew  [1986] CLJ Rep 440; Kee v Chua Ah Boey  [1988] 3 MLJ 20).

[17]The Plaintiff in this case is asking for joint custody, care and control of both children or in the alternative, 
consistent and regular access to the both children. In Teoh Hock Soon v Chan Peng Soon  [2012] 2 AMR 551;;  
[2012] 2 CLJ 960;;  [2012] MLJU 71, the High Court granted joint custody of the children to both parents because 
based on the circumstances of the case, the Court found that the defendant was an unfit mother. In instant case, 
the Plaintiff has not claimed that the Defendant is an unfit mother and no evidence has been adduced that she is an 
unfit mother.

[18]The High Court in Shyam Ishta Puthucheary v Rajveer Singh Dhaliwal  [2011] 5 CLJ 310 held that where 
parents cannot agree, it is interest and welfare of the children for sole guardianship be granted to the mother. From 
the various averments of the husband and the wife in their respective affidavits, it is clear that their marriage is in 
high conflict; each throwing accusations at the other, which accusations are in turn denied by the other.

[19]The paramount concern of this Court is both children. They are the innocent victim of this breakdown in 
marriage between their parents.

[20]For these reasons, this Court hereby allows the Defendant’s application for sole custody, care and control of the 
children.

(ii) Access to both Children

[21]The Plaintiff has, in the alternative, prayed for regular and consistent access to both children.
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[22]Pursuant to section 89 of the LRA, this Court may attach such conditions to an order for custody as it thinks fit 
to impose. Section 89 of the LRA states:

“89. Orders subject to conditions

(1) An order for custody may be made subject to such conditions as the court may think fit to impose, and subject to 
such conditions, if any, as may from time to time apply, shall entitle the person given custody to decide all 
questions relating to the upbringing and education of the child.

(2) Without prejudice to the generality of subsection (1), an order for custody may-

(a) ……..

(b) ……...

(c) provide for the child to visit a parent deprived of custody or any member of the family of a parent who is dead 
or has been deprived of custody at such times and for such periods as the court may consider reasonable;

(d) give a parent deprived of custody or any member of the family of a parent who is dead or has been deprived of 
custody the right of access to the child at such times and with such frequency as the court may consider 
reasonable; or

(e) ……………

[23]Pursuant to section 89 of the LRA, this Court hereby grants the Plaintiff’s application for regular and consistent 
access to both children.

(iii) Maintenance

[24]The Defendant prays for maintenance of RM1,000 per month from the Plaintiff. She did not specify in her 
affidavit whether the maintenance was for herself or the children. However, in the interim Consent Judgment, the 
parties agreed that the Plaintiff pays the Defendant the sum of RM1,000 per month as maintenance for the children 
pending the disposal of this Enc. 1.

[25]The Plaintiff as a parent is statutorily obliged to contribute to the maintenance of his child. Section 92 of the 
LRA states:

“92. Duty to maintain children

Except where an agreement or order of court otherwise provides, it shall be the duty of a parent to maintain or 
contribute to the maintenance of his or her children, whether they are in his or her custody or the custody of any 
other person, either by providing them with such accommodation, clothing, food and education as may be reasonable 
having regard to his or her means and station in life or by paying the cost thereof.”

[Emphasis added}

[26]This Court is empowered under section 93 of the LRA to order a father to provide for his children’s 
maintenance. Section 93(d) of the LRA provides that this Court “may at any time order a man to pay maintenance 
for the benefit of his child when making or subsequent to the making of an order placing the child in the custody of 
another person.”

[27]I find that the sum of RM1,000 per month as maintenance for both children as being extremely reasonable. 
Some may argue that the sum is not sufficient to maintain 2 children in Kuala Lumpur taking into account the 
current cost of living.

[28]Accordingly, I order that the Plaintiff pays the sum of RM1,000 per month to the Defendant as maintenance for 
both children on or before the 5th of each month with an annual increase of 5% per annum in the sum until the 
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children reach the age of 18 years.

4. DECISION

[29]For the reasons in section 3 above, this Court makes the following orders in respect of Enclosure 1:

 1. The Defendant is given sole custody, care and control of the children Yana d/o Johny and Yesshna d/o 
Johny;

 2. The Plaintiff’s alternative prayer in Enc. 1 is allowed. The Plaintiff is granted regular and consistent access 
to both children;

 3. The Plaintiff is ordered to pay the sum of RM1,000 per month to the Defendant as maintenance for both 
children on or before the 5th of each month with an annual increase of 5% per annum in the said 
maintenance sum until the children reach the age of 18 years;

 4. There are two prayers numbered (3) in Enc. 1. Both the first and second prayers (3) and prayer (4) in Enc. 
1 are dismissed. This is because both prayers are rendered academic by the interim Consent Judgment 
entered between the parties on 13.2.2018. The child Yana has been produced to the Plaintiff and the 
Plaintiff has had access to Yana and Yesshna pursuant to the said interim Consent Judgment;

 5. For the reasons in section 3 above, sole custody, care and control of the child Yana has been granted to 
the Defendant. Accordingly, the Plaintiff’s application in prayer (5) of Enc. 1 for the child Yana be handed 
over to him and directed to immediately return India is dismissed; and

 6. Both parties are at liberty to apply to amend or vary this Order in the future.

[30]There is no order as to cost.

End of Document

https://advance.lexis.com/api/document?collection=legislation-my&id=urn:contentItem:5RC3-NHW1-F8SS-62RF-00000-00&context=
https://advance.lexis.com/api/document?collection=legislation-my&id=urn:contentItem:5RC3-NHW1-F8SS-62RF-00000-00&context=

	Dr. Johny a/l Kuladaivelu v Agilaandeswari a/p Vasuthevan                                                                                                                                        [2020] MLJU 36
	Representation
	Faizah binti Jamaludin J


