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          A & M BEAUTY WELLNESS SDN BHD v SHOPEE MOBILE MALAYSIA 
SDN BHD (BERNIAGA SEBAGAI SHOPEE MALAYSIA)

CaseAnalysis                                                                                                                                                                                             
|   [2021] MLJU 65                                            

A & M Beauty Wellness Sdn Bhd v Shopee Mobile Malaysia Sdn Bhd 
(berniaga sebagai Shopee Malaysia) [2021] MLJU 65

Malayan Law Journal Unreported

HIGH COURT (KUALA LUMPUR)

AHMAD KAMAL MD SHAHID J

GUAMAN NO WA-221P-67-10/2019

23 January 2021

David Gurupatham (Venothani Raja Gopal with him) (David Gurupatham & Koay) for the plaintiff.
Shanti Mogan (Lilien Wong with her) (Shearn Delamore & Co) for the defendant.

Ahmad Kamal Md Shahid J:
JudgmentIntroduction

[1]This is an application by the Plaintiff by way of Amended Notice of Application (Application) (Encl. 78) dated 
21.5.2020 for an Interim Interlocutory Injunction order of its prayers for this court to injunct the Defendant pursuant 
to Order 29 of the Rules of Court 2012 (ROC) for the following terms:-

 a) Bahawa Defendan diberi satu perintah lnjunksi lnterlokutori Interim untuk menghentikan dan/atau 
menghalang penjual-penjual di Iaman sesawang Defendan untuk terus menjual produk-produk yang 
serupa dengan produk AM PROFESIONAL SKIN CARE Plaintif yang mengandungi tanda cap dagangan 
Plaintif sehingga guaman Plaintif ini dilupuskan dan Plaintif memperoleh Penghakiman Muktamad 
daripada Mahkamah yang Mulia ini;

b) Bahawa Defendan diberi perintah untuk mengeluarkan (remove) semua produk-produk yang serupa 
dengan produk AM PROFESIONAL SKIN CARE Plaintif yang mengandungi tanda cap dagangan Plaintif di 
Iaman sesawang Defendan;

c) Bahawa Defendan memberi satu akujanji kepada Plaintif untuk mengeluarkan produk-produk yang serupa 
dengan produk AM PROFESIONAL SKIN CARE Plaintif yang mengandungi tanda cap dagangan Plaintif di 
Iaman sesawang Defendan;

d) Bahawa Defendan memberi satu akujanji kepada Plaintif untuk tidak membenarkan mana-mana penjual 
semasa dan berpotensi (current and potential sellers) di Iaman sesawang Defendan untuk menjual produk-
produk yang serupa dengan produk AM PROFESIONAL SKIN CARE Plaintif yang mengandungi tanda cap 
dagangan Plaintif pada masa akan datang;

e) Ganti rugi;

f) Kos Permohonan ini dibuat kos dalam kuasa;

g) Perintah-perintah lain yang difikir wajar dan sesuai oleh mahkamah yang Mulia ini.

[2]At the conclusion of the hearing, I dismissed the Plaintiff’s Application. This judgment contains the full reasons 
for the dismissal.

[3]The relevant cause papers before this court are as follows:-
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3.1 The Plaintiff’s Amended Notice of Application dated 21.5.2020;

3.2 The Plaintiff’s Additional Affidavit affirmed by Wong Yoon Yee on 14.11.2019 (The Plaintiff’s AA);

3.3 The Plaintiff’s Affidavit in Support affirmed by Wong Yoon Yee on 14.11.2019 {The Plaintiff’s AIS (2));

3.4 The Defendant’s Affidavit in Reply affirmed by ian Ho Soo Sang on 11.11.2019;

3.5 The Defendant’s Affidavit in Reply (2) affirmed by ian Ho Soo Sang on 11.12.2019 {The Defendant’s AIR 
(2));

3.6 The Plaintiff’s Affidavit in Reply (3) affirmed by Wong Yoon Yee on 30.12.2019 {The Plaintiff’s AIR (3)); and

3.7 The Defendant’s Affidavit in Reply {3) affirmed by ian Ho Soo Sang on 14.1.2020 (The Defendant’s AIR 
{3)).

Salient Facts

[4]The Plaintiff is a personal care company and has a very strong presence in the beauty and cosmetic industry in 
Malaysia for almost 13 years and is expanding in the cosmetics market by launching new sophisticated skincare 
and beauty products.

[5]The idea of the Plaintiff’s business plan is a ‘Membership Business Model’ in which the Plaintiff has created an 
exclusive business plan whereby the members of the public whom are interested to be a member under the 
Plaintiff’s business, will have to pay a subscription and/or membership fee in order to gain entry to sell the Plaintiff’s 
products and/or to enjoy the services provided by the Plaintiff in its Membership Plan.

[6]This business plan is designed exclusively by the Plaintiff to promote the Plaintiff’s products amongst a limited 
group of people i.e. specifically to the members who subscribed and/or join as a member to the Plaintiff’s product to 
gain a good and strong customer relationship in which the profit and benefits from the sale of the products will be 
shared amongst the members and the Plaintiff.

[7]The Plaintiff’s products are not designed to be sold in the open market platform as selling these products in the 
open market platform would deprive the members who exclusively paid and subscribed for the membership plan, 
from the product and membership benefit that they are to entitled to and the benefits to the Plaintiff stated above.

[8]Notwithstanding that, the Plaintiff’s product is not sold as the Plaintiff’s products on its own, but it is sold together 
with the Plaintiff’s membership plan. This is the exclusivity of the Plaintiff’s products and to prevent other 
competitors from selling to the members or for members to promote competitors’ products. It also allows the Plaintiff 
to vet the kind of purchasers to be members and ensures that the product is put up as a high-end product amongst 
others.

[9]Further and pursuant to the above, the Plaintiff had also taken a step further to protect their brand by registering 
their Mark, “AM PROFESIONAL SKIN CARE” in Malaysia, under the provisions of Trade Marks Act 1976 and the 
Trade Marks Regulations 1997, until 2151 September 2027 in Class 3.

[10]The Defendant’s nature of business is to utilise, develop technologies related to the internet, World Wide Web, 
electronic commerce, electronic business and relevant technologies for use in all the aforesaid activities and to 
own, creating and managing online shopping e-commerce websites, portals and mobile applications.

[11]The Defendant operates a platform on which third party sellers list their goods for sale at www.shopee.com.my 
(Marketplace). These third party independent individuals or businesses are not associated with the Defendant. A 
third party seller registers an account on the Marketplace, lists products on the Marketplace and sells products to 
customers who order goods from them directly in the Marketplace. In short, the Marketplace provides a platform for 
sellers and customers to interact for the sale and purchase of products. The Defendant is neither agent nor 
representative of the reseller and does not hold and/or own the merchandise listed by these third parties on the 
Marketplace.

[12]On or about May 2018, it was brought to the Plaintiff’s attention and/or knowledge by the Plaintiff’s staff and 
members that products similar to the Plaintiff’s AM PROFESIONAL SKIN CARE products bearing the Plaintiff’s 
registered trademark are on sale on a different platform which is on the Defendant’s website http://shopee.com.my/ 
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without the knowledge or consent of the Plaintiff who owns the exclusive marketing right to the product via the 
Membership Plan.

[13]The Plaintiff to verify the said news then immediately browsed through the Defendant’s website and to the 
Plaintiff’s surprise indeed there were online sellers, selling the products similar to the Plaintiff’s AM PROFESIONAL 
SKIN CARE products bearing the Plaintiff’s registered trademark.

[14]The Plaintiff immediately notified the Defendant via email that the Plaintiff was the proprietor of the Plaintiff’s 
AM PROFESIONAL SKIN CARE products that is being sold and had requested the Defendant to take the 
necessary action to remove the sale of the said products and/or to provide the Plaintiff with the particulars of the 
sellers in order for the Plaintiff to take further action.

[15]The Plaintiff was concerned that such unauthorised sales could be of fake products bearing the Plaintiff’s 
registered trademark or sold by competitors to destroy the Plaintiff’s market credibility and as such may also pose a 
serious risk to the consumers.

[16]Notwithstanding that, the Plaintiff had also lodged a complaint vide a form prescribed by the Defendant in its 
website.

[17]However, despite the complaints made, the Defendant had omitted, neglected, failed, refused and/or declined 
to disclose nor reveal the details of all its sellers, whom are selling the products similar to the Plaintiff’s AM 
PROFESIONAL SKIN CARE products bearing the Plaintiff’s registered trademark without the Plaintiff’s 
authorization.

[18]Further to that, the Defendant till date had failed to take any reasonable steps and/or actions to solve the 
Plaintiff’s issue.

[19]Thereafter, on or about June 2019, the Plaintiff to verify the products themselves ordered a few of the products 
similar to the Plaintiff’s AM PROFESIONAL SKIN CARE products from the Defendant’s website.

[20]After a few days, the products in respect of the transaction stated in paragraph 19 above, were delivered to the 
Plaintiff to which in the Plaintiffs surprise, the barcodes contained on the said products were removed and/or 
scratched off by unauthorised marketers and/or the Defendant. Further to that, a different packaging was used on 
the said product with the Plaintiff’s registered Mark replacing the Plaintiff’s original packaging.

[21]Thereafter, the Plaintiff then on the 16.7.2019, issued a Letter of Demand (LOD) through their solicitors, Messrs 
David Gurupatham and Koay to the Defendant to which the Defendant did not respond to the said Letter of 
demand.

The Law

[22]The principle of law for an Interlocutory Injunction has been laid down by the Court of Appeal in the case of 
Keet Gerald Francis Noel John v. Mohd Noor Abdullah & Ors  [1994] 1 MLRA 454;  [1995] 1 MLJ 193;  [1995] 1 CLJ 
293;  [1995] 1 AMR 373 after referring to the classic decision of the House of Lords in American Cynamid Co v. 
Ethicon Ltd  [1975] 1 All ER 504;  [1975] AC 396, it was held as follows:-

To summarize, a judge hearing an application for an interlocutory injunction should undertake an inquiry along the following 
lines:

 1) he must ask himself whether the totality of the facts presented before him discloses a bona fide serious issue to 
be tried. He must, when considering this question, bear in mind that the pleadings and evidence are incomplete at 
that stage. Above all, he must refrain from making any determination on the merits of the claim or any defence to 
it. It is sufficient if he identifies with precision the issues raised on the joinder and decides whether these are 
serious enough to merit a trial. If he finds, upon a consideration of all the relevant material before him, including 
submissions of counsel, that no serious question is disclosed, that is an end of the matter and the relief is refused. 
On the other hand if he does find that there are serious questions to be tried, he should move on to the next step 
of his inquiry;

https://advance.lexis.com/api/document?collection=cases-my&id=urn:contentItem:5RC3-MDJ1-F30T-B362-00000-00&context=1522468
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2) having found that an issue has been disclosed that requires further investigation, he must consider where the 
justice of the case lies. In making his assessment, he must take into account all relevant matters, including the 
practical realities of the case before him. He must weigh the harm that the injunction would produce by its grant 
against the harm that would result from its refusal. He is in entitled to take into account, inter alia, the relative 
financial standing of the litigants before him. If after weighing all matters, he comes to the conclusion that the 
Plaintiff would suffer greater injustice if relief is withheld, then he would be entitled to grant the injunction 
especially if he is satisfied that the Plaintiff is in a financial position to meet his undertaking in damages. Similarly, 
if he concludes that the Defendant would suffer the greater injustice by the grant of an injunction, he would be 
entitled to refuse relief. Of course, cases may arise where the injustice to the Plaintiff is so manifest that the judge 
would be entitled to dispense with the usual undertaking as to damages (see Cheng Hang Guan & Ors v. 
Perumahan Farlim (Penang) Sdn Bhd & Ors  [1988] 3 MLJ 90). Apart from such cases, the judge is entitled to 
take into account the Plaintiff’s ability to meet his undertaking in damages should the suit fail, and in appropriate 
cases, may require the Plaintiff to secure his undertaking, for example, by providing a bank guarantee; and

3) the judge must have in the forefront of his mind that the remedy that he is asked to administer is discretionary, 
intended to produce a just result for the period between the date of the application and the trial proper and 
intended to maintain the status quo, an expression explained by Lord Diplock in Garden Cottage Foods Ltd v. Milk 
Marketing Board  [1984] AC 130;  [1983] 2 All ER 770;  [1983] 3 WLR 143 and applied in Cheng Hang Guan. It is 
a judicial discretion capable of correction on appeal. Accordingly, the judge would be entitled to take into account 
all discretionary considerations, such as delay in the making of the application or any adequate alternative remedy 
that would satisfy the Plaintiff’s equity, such as an award of monetary compensation in the event that he succeeds 
in establishing his claim at the trial. Any question going to the public interest may, and in appropriate cases 
should, be taken into account. A judge should briefly set out in his judgement the several factors that weighed in 
his mind when arriving at his conclusion.

[23]From the above, it is trite that as for an Interlocutory Injunction, the court would not grant an Interlocutory 
Prohibitive Injunction, apart from the ones fall under the exception and extremely rare cases as follows:

i) That there is a serious question to be tried raised by the Plaintiff;

ii) Damages are not an adequate final remedy for the Plaintiff;

iii) The balance of justice or the balance of convenience lies in favour of granting an injunction by taking into 
account all relevant matters;

iv) If all relevant factors are evenly balanced, the status quo should be maintained; and

v) Whether the Plaintiffs’ have given a meaningful undertaking as to damages.

Findings of this Court

[24]I have carefully perused the cause papers filed and considered the submissions from both parties, I dismissed 
the Plaintiff’s Application (Enclosure 78). This is my judgment setting out the full reasons for my decision.

Whether there are bona fide serious issues to be triedi) Counterfeit products

[25]The Plaintiff contended that the sale of Plaintiff’s products on the Marketplace is illegal due to the sale of 
alleged counterfeit products on the Marketplace due to the absence of packaging and the alleged scratching off of 
bar codes which renders the products to be not in compliance with Regulation 18A of the Control of Drugs and 
Cosmetics Regulations 1994 (CDCR 1994).

[26]However, I find that no evidence was produced by the Plaintiff to establish that the products sold on the 
Marketplace have had their bar codes scratched off, are counterfeit or are not in compliance with Regulation 18A of 
the CDCR 1994.

[27]The Plaintiff only managed to adduce several Notification Notes pursuant to Regulation 18 of the CDCR 1994, 
various listings in exhibit ‘MYY-1’ in Plaintiff’s 2nd Affidavit. In some of the screenshots, such as page 5 of ‘exhibit- 
MYY-1’ in Plaintiff’s 2nd Affidavit the seller states that the listed products are sold below market price and the QR 
Code has been removed.

https://advance.lexis.com/api/document?collection=cases-my&id=urn:contentItem:5RC3-M301-JCJ5-23T9-00000-00&context=1522468
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[28]However, I am of the view that this does not establish that the products sold on the Marketplace have their bar 
codes scratched off, are counterfeit or in any manner not in compliance with CDCR 1994. On the other hand, the 
seller had stated in the product description that the ‘products is confirmed authentic’.

[29]I view that the Plaintiff’s contention of counterfeit products is clearly unsubstantiated by fact and evidence.

[30]I am of the opinion that it is not the duty of this court and the Defendant to go through the process of 
identification of non-genuine or problematic products.

[31]The Plaintiff’s claim based on trademark infringement essentially means the Plaintiff claims the AM products 
listings on the Defendant’s website are counterfeit products. To the extent this was the case, there is express 
provision in Defendant’s Terms and Conditions to provide what are steps that the Plaintiff needs to take to have the 
offending listings removed (Exhibit IH-1, Shopee’s 1st Affidavit, Enclosure 15):-

8. REPORTING INTELLECTUAL PROPERTY RIGHTS INFRINGEMENT

8.1 The users are independent individuals or businesses and they are not associated with Shopee in any way. 
Shopee is neither the agent nor representative of the Users and does not hold and/or own any of the 
merchandises listed on the Site.

8.2 If you are an intellectual property right owner (IPR Owner) or an agent duly authorised by an IPR Owner (IPR 
Agent) and you believe that your right or your principal’s right has been infringed, please notify us in writing by 
email to support@shopee.com.my and copy legal@shopee.com and provide us the documents requested below 
to support your claim. Do allow us time to process the information provide. Shopee will respond to your complaint 
as soon as practicable.

8.3 Complaints under this Section 8 must be provided in the form prescribed by Shopee, which may be updated from 
time to time, and must include at least the following: (a) a physical or electronic signature of an IPR Owner or IPR 
Agent (collectively, “Informant”): (b) a description of the type and nature of intellectual property right that is 
allegedly infringed and proof of rights; (c) details of the listing which contains the alleged infringement; (d) 
sufficient information to allow Shopee to contact the Informant, such as Informant’s physical address, telephone 
number and e-mail address; (e) a statement by Informant that the complaint is filed on good faith belief and that 
the use of the intellectual property as identified by the Informant is not authorised by the IPR Owner or the law; (f) 
a statement by the Informant that the information in the notification is accurate, indemnify us for any damages we 
may suffer as a result of the information provided by and that the Informant has the appropriate right or is 
authorised to act on IPR Owner’s behalf to the complaint.

[32]Based on the above terms and conditions, I am of the view that there is no breach by the Defendant unless the 
Plaintiff avails itself of that remedy and the Defendant refuses to comply. In fact, the Plaintiff gave no particulars of 
listings that it requires, being removed on grounds of counterfeit products to the Defendant until November 2019 
[See Plaintiff’s Additional Affidavit affirmed on 14.11.2019 (Enclosure 18)], 2 months after the injunction application 
was filed. In respect of those listings, this is what the Defendant did:-

(a) Of the 232 hyperlinks provided by and complained of by the Plaintiff, the Defendant has removed a total of 
216 listings provided from the platform. In respect of these 216 listings, 213 of the listings provide that the 
QR!bar code of the products put on sale will be/has been removed. The remaining 3 listings have been 
determined by the Defendant to reference counterfeit products. Those listings have been deleted.

(b) In respect of the balance 4 listings, they have been deleted by the third party sellers and are no longer 
available on the Platform.

(c) In respect of the balance 12 listings, they do not indicate counterfeit products or products which have had 
their of QR/bar code removed.

As such the listings have not been removed.

(see paragraphs 8-12 Defendant’s Affidavit in Reply (5)
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[33]It is my view that the Plaintiff is unable to seek in this injunction application for the Court to take cognizance of 
those listings and grant the very wide injunction order sought by the Plaintiff.

[34]This is because neither the Defendant nor this Court can determine which listings should be taken down until 
the Plaintiff provides some evidence in respect of the complaints relating to those specific listings.

[35]Further, it is only if the Defendant refuses, in the face of the listings and the supporting evidence of counterfeit 
products, can the Plaintiff seek injunctive relief in respect of such listings. That has not happened in this case. All 
the Plaintiff has to do was to go through the complaint process with the Defendant and engage with the Defendant 
to address the listing they had issues with.

[36]I view that an injunction to stop third party sellers from selling products bearing AM mark, undermines the 
operation of e-commerce platforms. A seller may be restrained by an injunction not to put a particular product on 
sale. However, based on the Defendant’s nature of business, the Defendant is not the seller. The Defendant is the 
operator of the online marketplace Platform which facilitates the process of buying and selling between two distinct 
parties, the buyer and the seller.

[37]The Defendant does not have the technical capability to pre-screen each listing before they are made published 
by users or to perform an “autoblock” involving any AM products on the Platform [see paragraph 13 of Defendant’s 
Affidavit in Reply (2) (Enclosure 23)].

ii) Locus standi

[38]The Plaintiff makes it claim against the Defendant as trademark owner of the “AM” (AM Professional Skin Care) 
and is seeking injunctive relief against the Defendant to prevent the sale of products bearing the AM brand on the 
Defendant’s online Marketplace platform and to remove all listings in respect of products bearing the AM brand.

[39]Having perused the evidence produced by the Plaintiff, I find that the registered proprietor of the ‘AM’ mark is 
not the Plaintiff but one Chua Siok t!a A & M marketing and Trading (see Defendant’s Affidavit in Reply (4) exhibit 
“IH-6” - The Search Report on ‘AM’ Mark on the Intellectual Property Corporation of Malaysia’s Online Search and 
Filing System conducted on 31.3.2020).

[40]However, the Plaintiff through its Corrective Affidavit affirmed on 6.3.2020 had exhibited a letter of assignment 
dated 10.7.2015 in exhibit MYY-1 purportedly assigning all intellectual property rights, title and interest of A & M 
Marketing and Trading from the registered proprietor of the trademark, Chua Siok to the Plaintiff.

[41]It is the requirement of the law for a suit to be commenced in the name of the registered proprietor, not an 
assignee who has not been registered as proprietor of trademark; the registered proprietor would be Chua Siok 
based on official record. Therefore, to me, the letter of assignment dated 10.7.2015 (exhibit MYY-1) does not give 
right to the Plaintiff to sue.

[42]Section 51 of the Trade Marks Act 1976 (now repealed and replaced with Trade Marks Act 2019 which was 
gazetted in December 2019) mandates a registered proprietor to take proceedings for infringement of trade mark 
and if the registered proprietor fails to do so, a registered user may institute proceedings for infringement in his own 
name as if he/she was the registered proprietor and shall make the registered proprietor a Defendant. The Plaintiff’s 
name neither appears as the registered proprietor nor registered user on the Search Report.

[43]Clearly the purported assignment was not done in accordance with the requirements of the Trade Mark Act 
1976. An assignment must be registered with the Registrar. [See Section 47(3) of the repealed Trade Marks Act 
1976. [see Roadstar - Anseah Investment Pte. Ltd v. Thian Hock Electric Sdn Bhd  [1990]3 CLJ (Rep) 31].

[44]The trademark exhibited as Exhibit WYY-3 in A & M’s 3’d Affidavit is registered in the name of one Chua Siok, 
who is trading as “A & M Marketing and Trading”. This is clearly not the same person or legal entity as A & M, 
which is a company incorporated under the Companies Act in Malaysia [see paragraph 1 of the Statement of 
Claim].

https://advance.lexis.com/api/document?collection=legislation-my&id=urn:contentItem:5RC3-NHS1-JF1Y-B4WY-00000-00&context=1522468
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[45]A Plaintiff will not have the locus standi to initiate and maintain an action for trade mark infringement where it is 
not the registered proprietor of the trade mark.

[46]In the case of NC Tech Int. Bhd v. NCV Technologies Sdn Bhd  [2017] 9 MLJ 516 at 527 and 528, Azizah 
Nawawi J (now JCA) held that failure to register a deed of assignment of a trademark means there is no 
assignment at all when she said as follows:-

[29] The next issue is whether the Plaintiff is the owner of the ‘VELLUX’ trademarks pursuant to the deed of assignment 
dated 27 January 2014. Under the deed of assignment, GYM has assigned the trademark No. 06012023 to the Plaintiff. 
This is in respect of the trademark ‘NCCvellux’. There is no assignment in respect of trademark registration No. 09009863 
for ‘vellux’.

[30] Section 55 of the TMA 1976 allows the assignment and transmission of registered trademarks, with or without goodwill 
of the business. However, sub-s 55(5) provides that ‘the assignment shall not be deemed to have taken effect unless the 
assignment has been advertised in the prescribed manner and the application for the assignment without goodwill, 
accompanied by the advertisement, has been sent to the Registrar’.

[31] In the present case, there is no evidence adduced by the Plaintiff that they have complied with the requirements in sub-
s 55(5) of the TMA 1976. As such, the Plaintiff cannot rely on the deed of assignment dated 27 January 2014 as the basis 
of its claim against the Defendant for trademark infringement as the assignment was not registered with the registrar.

(emphasis added)

iii) Resale of goods at a lower price

[47]The Plaintiff’s claim that the Defendant is prevented from allowing the sellers to sell the Plaintiff’s products at a 
lower price.

[48]However, I find this argument is misconceived due to the fact that resale price maintenance or conduct which 
restricts a reseller’s right to resell goods and right to fix the reseller’s term may fall foul of Section 4 of the 
Competition Act 2010.

[49]Added to that, I am also of the opinion that there is no cause of action that can be brought against the 
Defendant for the sellers’ actions of reselling goods at a lower price. The Defendant has no knowledge of the 
arrangement between the Plaintiff and the third party sellers and is not privy to any contract between them. To me, 
if an action is brought for the same, whether for breach of contract or otherwise, the correct party to sue would be 
the third party sellers, not the Defendant.

[50]From the above, it is clear there are no serious questions to be tried.

Balance of convenience

[51]Based on the above, I am of the view the balance of convenience lies in favour of the Defendant. I find that the 
relief sought by the Plaintiff are not capable of being carried out by the Defendant.

(i) Prayer (1) and (4) of the Plaintiff’s Application

[52]It is impossible for the Defendant to give effect to prayer 1 and 4 of the Plaintiff’s Application, i.e. to stop and/or 
prevent and/or disallow users on the Marketplace to continue to sell the Plaintiff’s Products in both the present and 
the future.

[53]Based on paragraph 13 of the Defendant’s 2nd Affidavit, I find that the Defendant has stated that it does not 
have the technical capability or resources to pre-screen every single listing before they are published by users. 
Neither does the Defendant have the technical capability to perform an “autoblock” involving any of the Plaintiff’s 
product on the Marketplace. It is not possible for the Defendant to prevent its users from publishing a post 

https://advance.lexis.com/api/document?collection=cases-my&id=urn:contentItem:5RC8-X811-JGPY-X2DN-00000-00&context=1522468
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concerning Plaintiff Products [see paragraph 13 of the Defendant’s 2nd Affidavit].

(ii) Prayer (2) and (3) of the Plaintiff’s Application

[54]Prayer (2) and (3) i.e. to remove or to undertake to remove all the Plaintiff’s products on the Marketplace are 
misconceived.

[55]Upon perusing the Defendant’s AIR at paragraphs 22-23, paragraph 9 of the Defendant’s AIR (2) exhibit IH-4, I 
find that the Defendant has demonstrated that it is extremely difficult and not practical to manually remove the 
products. A keyword search of “AM UV Cream SPF 35++” on the marketplace shows 74 results on 5.11.2019, 
where not all the listings involve the actual product. Among the 74 results, other brands such as Labena, Wokali, 
Olay, Nutox and Sakose appeared in the listings.

[56]The Plaintiff suggests that the Defendant should remove all the said 74 results that appear as a result of the 
keyword search [see paragraph 13 of A & M’s 3’d Affidavit]. What the Plaintiff is suggesting is that the Defendant 
should remove all listings including products have nothing to do with the Plaintiff so long as it appears in a search 
for keywords which I noticed have not been identified by the Plaintiff. This will affect the legitimate rights of the third 
parties. Therefore, I am of the view that any interim order granted against the Defendant should not affect the rights 
of the third parties who had nothing to do with the Plaintiff’s product.

[57]Therefore, I am of the opinion that if the reliefs sought by the Plaintiff are granted, the Defendant would be 
placed under an obligation to continually perform keyword searches of the Plaintiff’s products at all times to 
automatically remove the Plaintiff’s products. It is to be noted that it is less practical or humanly impossible for the 
Defendant to conduct this exercise.

[58]Further, I find that prayers 2, 3, 4 and 5 of the Plaintiff’s Application are perpetual injunction and damages which 
are reliefs which are final in nature.

[59]It is also settled law that where mandatory interim injunctions are concerned, in addition to the basic 
requirements of an interim injunction, the applicant will have to further show that (i) they have an unusually strong 
and clear case and (ii) that there are special circumstances before the court can grant the applicant the reliefs 
sought, particularly where it relates to final reliefs that would ordinarily be obtained by the Plaintiff after full trial of 
the action.

[60]In the case of Inter Heritage (M) Sdn Bhd v. Asa Sports Sdn Bhd  [2009] 2 CLJ 221 at 232 the Court of Appeal 
held as follows:-

[38] It is trite law that an interim or interlocutory mandatory injunction is never granted before trial save in exceptional and 
extremely rare cases: per Abdoocader J (later SCJ) in Wah Loong (Jelapang) Tin Mine, supra.

[41] Wah Loong, supra, Sivaperuman, supra and Gibb & Co, supra, were further cited with approval by the Supreme 
Court in Tinta Press Sdn Bhd, supra, where Syed Agil Barakbah SCJ delivered the judgment of the court and held that:

The discretionary power of the Court to grant a mandatory injunction is provided by s. 53 of the Specific Relief Act 
1950 (Act 137). By judicial process, the power is extended to the granting of an interlocutory mandatory injunction 
before trial. Such discretion however must be exercised and an injunction granted only in exceptional and extremely 
rare cases. The case must be unusually strong and clear in that the Court must feel assured that a similar injunction 
would probably be granted at the trial on the ground that it would be just and equitable that the Plaintiff’s interest would 
be protected by immediate issue of an injunction, otherwise irreparable injury and inconvenience would result.

(emphasis added)

[61]I also find that the terms of the injunctions sought by the Plaintiff are too wide and the terms thereof are unclear. 
The Defendant will not be able to determine the extent of which it will be required to take steps to comply with the 
mandatory injunctions if such injunctions are granted. In my mind, an Injunction must be expressed in terms which 
are clear, certain and no wider than necessary.

https://advance.lexis.com/api/document?collection=legislation-my&id=urn:contentItem:5RC3-NHN1-FFMK-M3WD-00000-00&context=1522468
https://advance.lexis.com/api/document?collection=legislation-my&id=urn:contentItem:5RC3-NHS1-FFFC-B20V-00000-00&context=1522468
https://advance.lexis.com/api/document?collection=legislation-my&id=urn:contentItem:5RC3-NHS1-FFFC-B20V-00000-00&context=1522468


Page 9 of 10
A & M Beauty Wellness Sdn Bhd v Shopee Mobile Malaysia Sdn Bhd (berniaga sebagai Shopee Malaysia) 

[2021] MLJU 65

 

[62]In the case of Attorney General v. Punch Ltd & Anor  [2003] 1 AC 1046 at 1055, 1057 the House of Lords held:-

35 Here arises the practical difficulty of devising a suitable form of words. An interlocutory injunction, like any other 
injunction, must be expressed in terms which are clear and certain. The injunction must define precisely what acts are 
prohibited. The court must ensure that the language of its order makes plain what is permitted and what is prohibited. This 
is a well-established, soundly-based principle. A person should not be put at risk of being in contempt of court by an 
ambiguous prohibition, or a prohibition the scope of which is obviously open to dispute. An order expressed to restrain 
publication of “confidential information” or “information whose disclosure risks damaging national security’’ would be 
undesirable for this reason.

46 This discussion does, of course, underline how important it is for courts to seek to ensure that injunctions are not drawn 
in wider terms than necessary. This is of particular importance when the terms of the injunction may, in practice, affect the 
conduct of third parties.

(emphasis added)

Damages are Adequate

[63]Upon perusal of the cause papers, I find that the Plaintiffs claim is monetary in nature and its complaint is that it 
is suffering loss of profits due to the Plaintiff’s omissions as there are products that are being sold at a lower price 
range on the Marketplace (see paragraph 74 of the Plaintiff’s 151 Affidavit). Therefore, damages are an adequate 
remedy in the instant case by making a claim for damages (see paragraphs 90 (f) and (g) of the Statement of 
Claim).

[64]In the case of Lau Kean Leong v. Lits Solutions Sdn Bhd & Ors  [2018] 7 MLJ 748 at 765 the High Court held:-

[40] is damages an adequate remedy in the present case? The petitioner’s case centres on the alleged of fiduciary duties 
by the third respondent as a director of the first respondent arising out of the incorporation of the second respondent which 
carries on a business similar to the first respondent. After evaluating the petitioner’s case, Ifind that even if at the end of the 
day the petitioner’s claim can be proved, damages would be an adequate remedy. The alleged acts of the third respondent 
which affect the petitioner and the first respondent are purely commercial in nature. Based on the pleadings and documents 
exhibited, there is nothing to suggest that the petitioner would suffer any other form of damage other than monetary in 
nature. Even without going into the merits of the issue of ownership of the ‘Fiexi Parking’ apps, I am of the view that there is 
equally no convincing evidence at this stage to show that the petitioner or the first respondent in fact had any proprietary as 
distinguished from pecuniary interest in the ‘Fiexi Parking’ apps.

(emphasis added)

[65]The Plaintiff states that if its application is not granted, it would be wound up. To me, this is contradictory to its 
claim that the Plaintiff has purportedly earned RM78,420,597.57 in 2018, which is the same year the Plaintiff 
allegedly discovered its products being sold on the Platform.

[66]· Added to that, I also find that the Plaintiff’s own documents suggests that it has earned more than 6 times the 
profit in 2018, the year where it alleges that the reselling of its products on the Defendant has first occurred. See 
Exhibit WYY-2, the Statement of Comprehensive Income for the financial year of 2017 at page 11 of the Auditors’ 
Report for the financial year 2017 (RM1,643, 566.00) and the final page of Exhibit WYY-2, the profit allegedly 
earned for the financial year of 2018 in the unaudited balance sheets (RM10,047,026.27).

Plaintiff’s undertaking as to damages is inadequate

[67]I view that the Plaintiff has not produced any reliable evidence to show that it is in a solid financial position to be 
able to give its undertaking in damages presently. In the Plaintiff’s 3’d Affidavit, the Plaintiff produced Plaintiff’s 
audited report for the years 2016 and 2017. I find that for the year 2018, the Plaintiff produces a balance sheet and 
profit & loss statement [see Exhibit WYY-2]. However, the balance sheet produced is not the audited accounts of 
the Plaintiff despite a full year have passed at the time this was produced in the Plaintiff’s 3rd Affidavit.
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[68]In the case of Asia General Equipment and Supplies Sdn Bhd & Ors v. Mohd Sari bin Datuk OKK Hj. Nuar & 
Ors  [1998] MLJU 423, Richard Malanjum J (as he then was) held as follows:-

Having considered the materials before me and the respective contentions of the learned counsel for the parties I am not 
satisfied that the Plaintiffs are in the financial position to meet their undertaking as to damages. And I note that the Plaintiffs 
are not seeking for dispensation of the usual undertaking as to damages. [*17]

Anyway, I do not think this is an appropriate case to do so. In fact, in their first affidavit the Plaintiffs made it clear that they 
would give the usual undertaking as to damages. Unfortunately, save for that statement the Plaintiffs adduced no evidence 
of their ability to meet such a commitment. And it is relevant before exercising my discretion that Ishould be satisfied of the 
financial ability of the Plaintiffs. (See: Keet Gerald’s case (supra); Syarikat Promine Dungun Sdn Bhd v. Perbadanan 
Memajukan lktisad Negeri Terengganu  [1990] 2 MLJ 18).

[69]Therefore, based on the above, I am satisfied that the Plaintiff had not shown any proof of their financial 
standing to make good their undertaking.

Status Quo

[70]Based on the above, Ifind that the Plaintiff’s complaint is that it has suffered losses by reason of third party 
putting the products for sale on the platform.

[71]Therefore, I am of the view that if the status quo is maintained there is no loss that is caused to the Plaintiff that 
cannot be compensated by damages as the Plaintiffs alleged loss merely monetary in nature. In fact those 
damages have been quantified by the Plaintiff at paragraph 90 (f) of the Statement of Claim.

[72]On the other hand, I find that damages would not be adequate remedy to the Defendant since it is impossible 
for the Defendant to comply with an order which requires it to prevent a listing from being published before it is 
uploaded.

[73]Added to that, I also find that the relief sought for is not limited to a list of products; it requires a complete wipe 
out of listings relating to products “serupa dengan AM produk”; even if the scope of the order is clearly identify and 
the listings are provided. Such conduct will have huge ramifications to the e commerce Platform as these listings 
are published by third party vendors.

[74]Further, there are also customers that these vendors have been dealing with. Their dealings will be disrupted. 
In interfering with their course of trade without basis, the Defendant may face action from legitimate users.

Conclusion

[75]Premised on the reasons enumerated above, I am of the view that damages will be an adequate remedy to the 
Plaintiff and the balance of convenience is in favour of not granting an injunction, I will not grant the interim 
injunction or the ancillary order for accounts sought by the Plaintiff. I dismiss the Plaintiffs application with costs of 
RM15,000.00 subject to payment of the allocator.

End of Document
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