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Lim Chong Fong J:
GROUNDS OF JUDGMENTIntroduction

[1]This is a suit which involves a claim made by the management corporation against the developer and property 
manager due to latent defects in a high end condominium.

[2]The Plaintiff is the management corporation of the Dua Residency condominium (“Condominium”) established 
pursuant to the Strata Titles Act 1985.

[3]The First Defendant is a private limited company involved in property development.

[4]The Second Defendant is also a private limited company involved in property management.

[5]Both Defendants are wholly owned subsidiaries of E&O Property Bhd (“E&O”), a public limited company listed in 
the Bursa Saham.

Preliminary

[6]The Plaintiff commenced this Suit on 4 October 2017 against the First Defendant for breach of contract, breach 
of statutory duties and/or negligence predicated on design flaws as well as against the Second Defendant for 
breach of contract and/or negligence predicated on inadequate maintenance which resulted in latent defects 
discovered in several parts of the Condominium. Consequently, the Plaintiff claimed damages for rectification of the 
defects.

[7]The trial of this Suit took 10 days on 24 May 2019, 1 July 2019, 5 August 2019, 13 January 2020, 24 to 27 
August 2020, 22 September 2020 and 1 October 2020. The first 4 days of the trial was conducted before Justice 
Lee Swee Seng and I took over the remaining days of the trial upon His Lordship’s elevation to the Court of Appeal. 
There were also 2 site visits to the Condominium by me on 14 January 2020 and 14 October 2020.

[8]The bundle of pleading was marked as bundle BOP and the documentary evidence are collated in bundles 
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CBOD 1 to CBOD 6 as well as PBOD 7 to PBOD 12 which carried status B. During the course of the trial, exhibits 
D1, D2, P3, D4, P5, P6, P7, P8 (a) – (f) and P9 (a) – (i) were also admitted in evidence.

[9]The Plaintiff called the following factual witnesses:

(i) Othniel Lim Soon Weng (PW1), a building inspector and thermographer of Architect Centre Sdn Bhd;

(ii) Karthigasu a/l Ratnasingam (PW2), a registered valuer and the chief executive officer of Crest Consulting 
Services;

(iii) Harshad Kapadia (PW3), a resident and member of the Management Committee of the Plaintiff; and

(iv) Philippe Stoll (PW5), the head of Building Systems of SKA Kimia Sdn Bhd;

as well as the following expert witnesses:

(i) Ir. Tham Kum Weng (PW4), a professional engineer and director of T-Corp Engineers Sdn Bhd;

(ii) Ar. Anthony Lee Tee (PW6), an accredited architect and independent building inspector of Architect Centre 
Sdn Bhd; and

(iii) Sr. Tony Thang Boon Eng (PW7), a consultant quantity surveyor and principal of TAQ-Surveyors.

[10]The Defendant called the following factual witnesses:

(i) Leo Kai Chin (DW1), formerly Assistant Project Manager of the Project;

(ii) Eira Anastasia Skelchy (DW2), Senior General Manager of the Second Defendant;

(iii) Mohd Hazipah bin Ahmad (DW3), a registered architect employed in GDP Architects Sdn Bhd ; and

(iv) Sze See Chuen (DW4), a professional engineer and director of Jurutera TSSC Lim Sdn Bhd;

as well as the following expert witnesses:

(i) Dato’ Ir. Dr Ch’ng Guan Bee (DW5),a professional engineer and director of CGB Consultants Sdn Bhd; and

(ii) Sr. Gan Chee Sing (DW6), a consultant quantity surveyor and partner in Ukur Bahan Consult.

[11]After the close of the trial, the parties submitted their respective written submissions in chief as well as 
submissions in reply. Oral submissions of counsel were held on 17 December 2020.

Background Facts

[12]These facts are based on the statement of agreed facts and as found by me from the evidence adduced before 
me.

[13]At all material times, the First Defendant is the registered and beneficial owner of all the freehold land situated 
at Geran 58582 for Lot 341, Section 63, Bandar dan Daerah Kuala Lumpur, Wilayah Persekutuan Kuala Lumpur, 
measuring in total, approximately 207,507 square feet (“Land”).

[14]In or around 2004, the First Defendant developed a portion of the Land, measuring approximately 174,700 
square feet held under Geran 25127 for Lot 123, Geran 26495 for Lot 130 Section 0063 and Geran 26492 for Lot 
131 Section 0063 in Bandar and Daerah Kuala Lumpur, upon which the Condominium was built.

[15]The Condominium has single, duplex and triplex units with private lifts and floor space of up to 6,000 square 
feet. The common property of the Condominium which forms the subject matter of this Suit comprises:

 a. Construction Movement Joints (“CMJ”)



Page 3 of 43
Dua Residency Management Corporation v Edisi Utama Sdn Bhd & Anor [2021] MLJU 140

 b. Swimming Pool (“Swimming Pool”) and Swimming Pool Open Deck (“Open Deck”).
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[16]During the development and construction of the Condominium, the First Defendant engaged the following 
professional consultant architects and engineers:

(i) GDP Architects Sdn Bhd (“GDP Architects”) as architects, to design and supervise the architectural 
elements of the Condominium;

(ii) Jurutera TSSC Lim Sdn Bhd (“TSSC Lim”) as consultant structural engineers, to design and supervise the 
structural elements of, which included preparing structural drawings for the Condominium; and

(iii) Jurutera Perunding Valdun Sdn Bhd (“JPV”), as consultant mechanical and electrical engineers, to design 
and supervise the mechanical and electrical systems for the Condominium.

[17]The Certificate of Fitness for Occupation of Dua Residency was issued by the Dewan Bandaraya Kuala Lumpur 
(“DBKL”) on 28 February 2007.

[18]In or around July 2007, the First Defendant delivered vacant possession of all 288 units of the Condominium to 
their respective owners and appointed the Second Defendant as the property manager to undertake the 
maintenance and management of the Condominium.

[19]The Joint Management Body of the Condominium (“JMB”) was formed pursuant to s. 7(2) of the Building and 
Common Property (Maintenance and Management) Act 2007 on 1 April 2008. The JMB comprised of the First 
Defendant and about 5 purchasers/residents of the Condominium.

[20]On 22 February 2008, PW3 and his wife purchased a unit in the Condominium. PW3 considered it essential to 
inspect his unit for any defects and decided to engage the services of Architect Centre Sdn Bhd (“Architect Centre”) 
to undertake the inspection because Architect Centre is an independent body which carried out building 
inspections. Architect Centre also suggested that it would be prudent for the common property of the Condominium 
to be inspected too. At that point in time, PW3 suspected the salt pool water was accelerating the corrosion of steel 
pillars around the Swimming Pool area. PW3 accepted the proposal of Architect Centre and requested the 
Defendants to have Architect Centre to undertake the aforementioned common property inspection.

[21]PW3 served as a nominated advisor to the joint management committee of the JMB between 2008/2009 to 
2011/2012. He became closely involved in the works of the JMB since late 2009 when his wife was elected to serve 
on the joint management committee. At that material time, s. 11 of the now repealed Building and Common 
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Property (Maintenance and Management) Act 2007 required the joint management committee of the JMB to 
“consist of the developer and not less than five and not more than twelve purchasers, who shall be elected at the 
annual general meeting of the Body”. Both the Defendants were represented by DW2. This was consistent with the 
Second Defendant’s practice of having a general manager of the Second Defendant to sign off on behalf of the First 
Defendant as well as represent the First Defendant in any committee and/or general meetings which require the 
First Defendant’s attendance.

[22]At the 2nd Annual General Meeting (“AGM”) of JMB held on 1 August 2009, the joint management committee 
informed those who were present that the Second Defendant “is part of the Developer and shall remain until the 
formation of the Management Corporation”.

[23]Subsequently at a meeting of the joint management committee of the JMB held on 10 May 2010, the JMB 
raised the concerns PW3 shared with other Condominium residents about the Swimming Pool leakages. In 
particular, the JMB requested the Second Defendant to verify whether the Swimming Pool was built according to 
building specifications. He also noted that the change of the Swimming Pool water from chlorinated water to salt 
water might have affected the structural integrity of the Swimming Pool; thus contributing to the leakage. To 
assuage the JMB’s concerns, the Defendants informed everyone present that “painting works were already carried 
out and that the anti-rust compound was applied first”. At the same meeting, the JMB also reiterated that its 
management committee was considering appointing an independent contractor to inspect the Condominium to 
ensure that the building was in good shape and suggested that the inspection costs be shared jointly between the 
JMB and the Second Defendant. However the Defendants did not adopt PW3’s suggestion because they thought 
that it would be better for the First Defendant’s consultant architects and engineers of the Condominium project to 
conduct the inspection.

[24]Nevertheless sometime between May 2010 and October 2010, the First Defendant in conjunction with the 
Second Defendant carried out rectification works in the Condominium to address certain water leakages observed 
in the carpark areas. This was recorded in the Chairman Report for the 3rd AGM of the JMB which was held on 9 
October 2010 which reads as follows:

“Some places in carpark areas were showing signs of leaks. The Management had informed the Developer and rectification 
works have been carried out accordingly with no extra costs”

[25]In addition at that 3rd AGM of the JMB, DW2 informed the residents of the Condominium as follows:

“The carpark leakages were rectified and the crack lines on the car park floor were repaired as water was seeping into the 
lower ground each time it rained ...”

…

“The structural defects are considered latent defects and by law the Developer will always be responsible to rectify them...” 
and

…

“It was in fact an advantage to the Owners of Dua Residency that the Developer had appointed their subsidiary company 
E&O CS to manage Dua Residency instead of walking away.”

Consequently the JMB passed a resolution during the 3rd AGM to re-appoint the Second Defendant as the property 
manager of the Condominium. The Second Defendant however did not appoint an independent structural engineer 
to inspect the rectification works carried out because the rectification works seem to have adequately resolved the 
water leakage at the carpark area.

[26]Despite the rectification works carried out by the First Defendant, the water leakage problem persisted which 
led to the continuing requests of the JMB that the Defendants conduct an inspection of the common property of the 
Condominium.
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[27]Accordingly, the First Defendant instructed its project consultants GDP Architects and TSSC Lim to inspect the 
Condominium.

[28]Consequently in March 2011, VSL Engineers Sdn Bhd (“VSL Engineers”) was appointed to prepare a series of 
engineering design calculations for the installation of carbon fibre reinforcement plates (“CFRP”) to strengthen the 
concrete slabs directly underneath the Swimming Pool and Open Deck in the Upper Ground (“UG”) Floor carpark 
area of the Condominium. The installation of the CFRP was subsequently carried out by Permatang Bakti Sdn Bhd 
(“Permatang Bakti”) based on VSL Engineers’ calculations.

[29]From April 2011 onwards, GDP Architects and TSSC Lim conducted site inspections of the common property of 
the Condominium specifically in the area under the UG Floor carpark and the CMJ. As the result, the Defendants in 
August 2011 provided the JMB with:

(i) a 3-page structural report prepared by TSSC Lim (“TSSC Lim’s 2011 Report”), which found that:

(a) water was seeping through the planter boxes at the Ground Floor to the soffits of the UG Floor; and

(b) remedial works on the water leakage through expansion joints and the fountain area were already 
carried out; and

(ii) a 10-page building audit report prepared by GDP Architects (“GDP Architects’ 2011 Report”), which found 
that:

(i) the water seepage seen at the carpark area at UG Floor may be coming from the water features, 
rainwater or planter boxes; and

(ii) the water seepage could not be avoided “due to the construction joint above was done”; and drip pans 
were installed underneath the CMJ were overflowing because they were choked by silicate powder 
from the concrete. The water seepage could not be contained.

[30]In October 2011, the JMB appointed Architect Centre to investigate into the leakage problem. After having 
investigated the problems between February and March 2012, Architect Centre produced a report identifying 
numerous alleged defects in the common property of the Condominium based on the drawings and other 
documents made available by the JMB. The residents were informed of the appointment of Architect Centre in the 
4th AGM of the JMB held in November 2011.

[31]In the meantime, the strata titles of the Condominium were issued on 4 November 2011 and the Plaintiff was 
thus established on 14 November 2011. The Plaintiff continued to employ the Second Defendant to manage and 
maintain the Condominium.

[32]Upon the establishment of the Plaintiff, the JMB handed over the balance in the building maintenance fund to 
the Plaintiff which consist accumulated funds of RM3,358,668.00 and a sinking fund of RM1,744,029.00 as at 31 
March 2012. These funds are in addition to the maintenance and service charges collected from the residents from 
14 November 2011.

[33]Subsequently on 23 April 2012, the Plaintiff appointed Crest Consulting Services (“CCS”) to take over the 
management and maintenance of the Condominium from the Second Defendant. CCS accordingly requested for 
the structural drawings and waterproofing warranty from the Defendants but these documents were not made 
available to CCS.

[34]The report of Architect Centre dated April 2012 (“Architect Centre’s 2012 Report”) following the investigation 
mentioned in paragraph [30] above identified, amongst others, the following:

(a) heavy water seepage and leakage emanating from the CMJ located at the Ground Floor into the electrical 
main switch room, overhead electrical wires and fittings and carpark areas located directly below at UG 
and Lower Ground (“LG”) Floors, posing serious electrical safety and operational concerns;

(b) extensive calcification and damage to overhead electrical trunkings, fittings, wall plastering and paintwork 
due to incessant and prolonged water seepage;

(c) the installation of a network of concealed metal drip pans and plastic half-round pipes underneath the CMJ;
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(d) visual access along the CMJ was impeded by the drip pans; therefore the removal of the drip pans was 
recommended to allow inspections to be conducted on the condition of the CMJ; and

(e) the lack of performance of polyurethane grouting repairs on the CMJ.

(collectively “CMJ Defects”).

[35]From April 2012 onwards, the JMB/Plaintiff wrote several times to E&O requesting a meeting to discuss the 
contents of the Architect Centre’s April 2012 Report but did not receive any response from E&O.

[36]The JMB/Plaintiff on 1 August 2012 issued a notice of extraordinary general meeting (“EGM”) to be held on 8 
September 2012 to all the owners and/or occupiers of the Condominium to decide whether to commence legal 
proceedings against as the developer of the Condominium.

[37]At the EGM held on 8 September 2012, the Plaintiff resolved as follows:

(i) first discuss with the First Defendant and E&O in hopes that they would resolve and/or rectify the defects; 
and

(ii) appoint a quantity surveyor to identify and provide the costing for rectification works required to address 
the various issues and defects identified in Architect Centre’s 2012 Report.

[38]Subsequently on 10 October 2012, the JMB/Plaintiff met with E&O, to discuss, amongst others, the CMJ 
Defects identified by Architect Centre. At that meeting, the parties agreed that an estimate of the costs which would 
be incurred in rectifying the CMJ Defects and other defects ought to be prepared before the next round of 
discussions could take place.

[39]Accordingly, in January 2013, the JMB/Plaintiff engaged TAQ- Surveyors (“TAQ Surveyors”) to estimate the 
costs required to rectify the CMJ Defects and other defects.

[40]Between April and October 2013, TAQ Surveyors prepared and issued the following cost assessment reports, 
each setting out the estimated costs to be incurred by the Plaintiff in rectifying the CMJ Defects and other defects 
identified in Architect Centre’s 2012 Report:

(i) 1st Cost Assessment Report dated 22 April 2013 (“TAQ Surveyors’ April 2013 Report”);

(ii) 2nd Cost Assessment Report dated 19 July 2013 (“TAQ Surveyors’ July 2013 Report”); and

(iii) 3rd Cost Assessment Report dated 4 October 2013 (“TAQ Surveyors’ October 2013 Report”).

(collectively “TAQ Surveyors’ Reports”). There were revisions made by TAQ Surveyors to the estimated rectification 
costs between April and October 2013 after several meetings with the JMB/Plaintiff.

[41]By letter dated 21 June 2013, the JMB/Plaintiff again requested that the First Defendant provide the structural 
drawings of the Condominium but there was no response from the First Defendant. As the result, the Plaintiff by 
letter dated 1 August 2013 requested that the Commissioner of Buildings of Kuala Lumpur (“Commissioner”) to 
direct the Defendants to provide the structural drawings of the Condominium to the Plaintiff as required under 
Section 15(3) of the Strata Management Act 2013. The First Defendant eventually by letter dated 9 September 
2013 explained to the Commissioner that it was not able to provide the structural drawings of the Condominium to 
the Plaintiff because TSSC Lim had “misplaced” those structural drawings.

[42]Furthermore CCS by email dated 5 August 2013 to E&O requested that the First Defendant provide the 
waterproofing warranty certificate in respect of waterproofing works carried out at the Condominium. However, the 
waterproofing warranty certificate has not been provided to the JMB/Plaintiff to date.

[43]By letter dated 30 August 2013, the JMB/Plaintiff forwarded a copy each of Architect Centre’s 2012 Report and 
TAQ Surveyors’ April 2013 Report to the Defendants disclosing that the revised estimated rectification costs is at 
RM12,876,513.00. The JMB/Plaintiff subsequently requested for further discussions with the First Defendant on the 
rectification costs of the CMJ Defects and other defects.

[44]Subsequently the First Defendant by letter dated 14 October 2013 replied to the JMB/Plaintiff stating that it was 
shocked by the amount of the estimated rectification costs, since “we had left things in good working condition when 
we handed over the management to the new management company”.
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[45]The JMB/Plaintiff by letter dated 23 October 2013 replied to the First Defendant stating there is the need to 
address the defects discovered in the common property of the Condominium and again requested that a meeting 
be held between them in order to discuss, amongst others the CMJ Defects.

[46]The First Defendant by letter dated 18 November 2013 again asserted that the common property of the 
Condominium was in “good habitable condition” at the time the management and maintenance of the Condominium 
was handed over by the Second Defendant to CCS.

[47]Accordingly and upon the First Defendant’s request, there were joint site inspections of the common property of 
the Condominium carried out on 7 November 2013 and 22 November 2013 between the representatives of E&O, 
GDP Architects, JPV, TSSC Lim and CCS.

[48]Thereafter TSSC Lim by letter dated 22 November 2013 wrote to E&O confirming that “the structure of the said 
building is intact”. In addition GDP Architects by email dated 25 November 2013 informed E&O that “the general 
defects reported are mainly due to the lacking of maintenance being attended”, and that the water leakage into the 
carpark area was apparently due to the fact that the top of the road level was the same as the top of the parapet 
wall which had already been rectified by a “maintenance team appointed by the residents”.

[49]On 24 January 2014, CCS met E&O, JPV and GDP Architects to discuss the rectification of, inter alia, the CMJ 
Defects. At the meeting, E&O agreed to “replace the existing water catchment trays in the basement due to 
leakages from the expansion joint”. It was also agreed upon at the meeting that “Crest will propose the specification 
for of the trays to E&O”.

[50]Subsequently the First Defendant by letter dated 10 March 2014 wrote to the Plaintiff referring to “our meeting 
held on 24th January 2014 in the presence of Dua Residency Property Managers…and the Developer’s 
representatives and consultants”. In the letter, the First Defendant maintained that the water leakage from the CMJ 
is a maintenance issue “given that as a matter of course expansion joints would over time contract in which case 
leak would occur”, and attached a quotation of RM135,700.00 obtained from GDP Architects to carry out 
rectification work involving “cement screeding and box up gutter underneath beam and expansion joints”. The First 
Defendant further offered a sum of RM41,900.00 for rectification works to be carried out on the parapet wall at the 
LG Floor and to divert rainwater away from the sump pit.

[51]There was eventually another meeting held on or around 8 May 2014 between CCS, E&O, JPV and GDP 
Architects on the rectification of the defects present in the common property of the Condominium. As the result, 
TAQ Surveyors revised the estimated rectification costs from RM12,876,513.00 to RM8,014,220.00 (“Revised 
Repair Costs”) in its Remedial Works Cost Assessment Report No. 2 dated 20 August 2015 (“TAQ Surveyors’ 2015 
Report”) to exclude rectification works on defects caused by wear and tear. The Revised Repair Costs therefore 
only included rectification works on latent defects.

[52]Subsequently the Plaintiff by letter dated 14 August 2014 reminded the First Defendant that the Plaintiff and 
E&O had previously already identified the relevant rectification works for the latent defects present in the common 
property of the Condominium and required the First Defendant’s attention and commencement of the necessary 
repair works. The Plaintiff further stated that this matter had been outstanding for approximately 3 months since the 
last round of negotiations.

[53]E&O and/or the First Defendant however failed to commence the aforementioned repair works.

[54]The First Defendant eventually by letter dated 3 December 2014 replied stating that it was not liable for any of 
the defects identified in Architect Centre’s 2012 Report including for the latent defects. Instead the First Defendant 
offered an ex-gratia sum of RM316,160-00 to the Plaintiff in full and final settlement towards any existing and/or 
potential claim by the Plaintiff.

[55]In 2015, the Plaintiff discovered some chunks of concrete were falling from the soffits below the Swimming Pool 
and Open Deck onto the carpark area at the UG Floor.

[56]Hence, the Plaintiff on 4 September 2015 appointed T-Corp Engineers Sdn Bhd (“T-Corp Engineers”) to inspect 
and assess the underside and soffits of the Swimming Pool and Open Deck at the UG Floor. Since the Plaintiff did 
not have in possession the structural drawings, T-Corp Engineers had to reproduce a suitable floor plan layout of 
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the Condominium for the affected Swimming Pool and Open Deck soffits for the purpose of conducting this 
inspection.

[57]Following its inspection, T-Corp Engineers on 23 December 2015 produced its Engineering Inspection and 
Assessment of Building Damages Report (“T-Corp Engineers’ 2015 Report”), which amongst others, contained the 
following observations:

(i) there was evidence of water seepage and leakages directly underneath the swimming pool and 
surrounding pool deck areas through the concrete slabs;

(ii) the degree of impermeability of the lower grade of concrete used in the said concrete slabs though 
generally consistent with typical structural requirements was likely not sufficient, adequate and/or fit for the 
purpose of preventing leaks;

(iii) the water leakage through concrete slabs underneath the swimming pool and pool deck led to corrosion of 
the steel reinforcement bars within the concrete slabs that caused:

(a) the formation of crack lines on the concrete surface;

(b) severe delamination of the concrete surface;

(c) concrete spalling;

(d) the corrosion of the steel reinforcement bars appeared to have been accelerated due to inadequate 
and/or inappropriate concreting to completely cover and surround the steel reinforcement bars within 
the concrete slabs; and

(e) the introduction of chloride ions from the swimming pool salt water also contributed to the accelerated 
corrosion of the steel reinforcement bars within the concrete slabs.

(collectively “Swimming Pool and Open Deck Defects”)

[58]Notwithstanding these Swimming Pool and Open Deck Defects, T-Corp Engineers concluded that there were 
no structural integrity issues but recommended and proposed rectification works to be done to address the damage 
that had occurred and prevent further water leakage.

[59]Consequently in early 2016, the Plaintiff appointed Structural Repairs Sdn Bhd (“Structural Repairs”), a 
specialist concrete repair firm, to carry out concrete repairs to mitigate the Swimming Pool and Open Deck Defects.

[60]Accordingly between April 2016 and August 2016, Structural Repairs carried out the said repairs on the soffits 
of the Swimming Pool and Open Deck at the cost of RM501,698.00. The repairs included 55 points of polyurethane 
grouting at the areas of leakage. T-Corp Engineers also physically inspected the common property of the 
Condominium and made a review of the findings made in the Architect Centre’s 2012 Report as well as its 
assessment on the viability of the remedial actions proposed therein.

[61]T-Corp Engineers therefore on 13 September 2016 issued a 2nd report (“T-Corp Engineers’ 2016 Report”) 
concurring with the Architect Centre’s 2012 Report’s identification of, amongst others, the CMJ Defects as follows:

(i) the concrete slabs underneath the CMJ were also found to have spalled and the steel reinforcement bars 
corroded due to water leakage;

(ii) the polyurethane grouting repairs previously conducted by the First Defendant and/or Second Defendant 
on the concrete slabs did not effectively prevent water leakage from recurring at the same area;

(iii) the damage to the concrete slabs and reinforcement bars was attributed to the penetration of salt water 
leakage from the Swimming Pool and Pool Deck caused by the usage of lower grade concrete which was 
more porous and less water resistant, and inadequate concreting to cover and surround the steel 
reinforcement bars within the concrete slabs; and

(iv) there was material uncertainty as to whether the swimming pool and pool deck area were adequately 
designed to possess water retaining properties by, amongst others, using higher grade concrete adopting 
the appropriate design guidelines for water retaining structures and applying an effective waterproofing 
system.
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[62]Additionally and following CCS’s inspections from 2012 to 2019, CCS on behalf of the Plaintiff also engaged 
third party contractors to replace some of the corroded metal drip pans at the UG Floor and polyurethane grouting 
on the ceiling of the electrical rooms/car park areas in which water seepage occurred. The other defects identified 
by Architect Centre in its report of 2012 went unrepaired or unrectified to date. The Plaintiff further appointed 
Architect Centre to produce another report on the leakage problems in 2019 (“Architect Centre’s 2019 Report”).

[63]By reason of the continuing impasse between the parties in rectifying the aforementioned alleged defects, the 
Plaintiff hence instituted this Suit.

Issues for Determination

[64]From the pleadings, issues to be tried and final submissions of the parties, I distill the following broad issues 
that require determination by me:

(i) causative or contributory cause of the water leakage problems in the Condominium;

(ii) Plaintiff’s cause of action against each of the Defendants;

(iii) limitation of action/laches; and

(iv) measure of damages. 

I will deal with them sequentially.

Findings of the Court(I) Causative or Contributory Cause of Water Leakage

[65]Generally there are 3 distinct water leakage problems identified and relied upon by the Plaintiff in the pursuit of 
its cause of action against the Defendants. According to the Plaintiff, the leakage emanated from the CMJ, 
Swimming Pool and Open Deck.

[66]Firstly in respect of the CMJ, it is common ground that CMJ are installed in the Condominium. It has been 
stated in T-Corp Engineers’ Supplementary Report on Dua Residency Condominium as follows on the CMJ:

“23. A CMJ is a type of ‘movement joint’ present in structures, whose key function is to allow the building components on 
either side to move (expand or contract). It is a gap in a structure or structural element designed to separate its constituent 
parts and to accommodate movement of a defined nature and amount. The bigger and more complex the structure, the 
bigger and more complex the movement joints, and the bigger the challenges are in successfully accommodating the 
movement and simultaneously sealing them.

24. The movement in buildings and civil engineering structures can be due to a number of factors, including creep 
(movement under sustained loading), shrinkage and thermal effects from the environment on the building structure. Joint 
sealing requirements typically include the requirement that it be watertight to provide proper building usage.

25. Thus, the design of movement joints needs to take into account the environmental conditions, such as exposure to 
water, and also provide for easy access for maintenance and repair. The most common problems are inadequate design, 
poor installation, or materials or systems with inadequate service life or durability.”

The CMJ is thus a structural feature that is necessary for the proper functioning of the Condominium and I so find 
and hold accordingly.

[67]As testified by DW4, I find that a filler/fibre board was filled in the gap between the concrete slabs before a 
bonding agent was applied on top of that filler board in the CMJ which ran along the Condominium as seen in the 
diagram in paragraph [15(a)] above. A bituminous compound (sealant) was then applied on top of that bonding 
agent. The cross sectional sketch of the CMJ at the Condominium is seen as follows:
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[68]It is also common ground amongst the expert witnesses of the parties, to wit PW4, PW6, DW4 and DW5 that 
the CMJ require periodic maintenance and I so find accordingly too.

[69]According to DW4, I find that the CMJ have to be maintained and if necessary repaired once every 3 to 5 years. 
Furthermore and as testified by DW5, I find that the joint sealant material in the CMJ will fail to function after 1 to 2 
years.

[70]Consequently, it is necessary to regularly maintain and repair the CMJ because failure to do so would cause 
water to seep or leak through the CMJ as the joint sealant material deteriorates over time. In this regard, DW 4 
testified as follow which I accept:

“Q: But… I’ll just take you the Appendix A to your witness statement. Yes, your witness statement. You see the Appendix A, 
the picture.

A: Yes.

Q: Now is this a general drawing of CMJs or is this the specific CMJs at Dua Residency?

A: It’s a general drawing.

...

Q: Yes. From your recollection, is this the type of CMJ that was constructed at Dua Residency?

A: Yes.

Q: So I’ll just ask you that Layer A at the top that is your layer of sealant, the bituminous compound?

A: Sealant, yes.

Q: And that layer is inserted at the top of the CMJ because it is hydrophobic. Correct? It repels water.
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A: What is that?

Q: The layer is the bitumen is hydrophobic. It’s for, it’s to repel the water, to prevent the water from coming through?

A: Yes.

...

Q: Ok. And so once the Layer A degrades, water can pass through the CMJ, it can enter the CMJ and pass through to the 
bottom. Correct?

A: Yes.

Q: Now of course to, part of the maintenance for these CMJs requires the replacement of the Layer A, the sealant at the top 
of the joint. Correct?

A: Yes.”

[71]According to the Plaintiff, the Defendants are aware that there is an electrical room and genset room directly 
beneath the CMJ. Consequently, water leakage through the CMJ may cause serious electrical hazard in these 
rooms. This is not seriously disputed by the Defendants. That notwithstanding, I find from my site visits that these 
are isolated rooms and most of the space beneath the CMJ is open carpark areas at the UG Floor of the 
Condominium.

[72]The thrust of the Plaintiff’s complaint is that the Condominium has not been designed by the First Defendant to 
allow access for periodic maintenance and repair particularly in light that the CMJ has a design life of only 1 to 3 
years compared to the structural concrete that has a design life of at least 50 years. The CMJ are not accessible 
because there are water features, planter boxes, permanent structures and granite tiles over the CMJ. As the result, 
the Plaintiff contended that it was not possible to maintain and repair the CMJ causing water to leak from the CMJ 
into the areas beneath including the electrical rooms.

[73]Based on my site visit on 14 October 2020, I find that the CMJ are not inaccessible as so contended by the 
Plaintiff because they mostly run adjacent to the planter boxes, water features, etc. This is consistent with testimony 
of DW5. The CMJ were, in my view, designed and constructed in this way to balance between the structural 
requirement of having movement joints and the architectural need to have a nice garden like soft landscape. 
However, I do accept that they are not accessible easily in entirety in that granite tiling may have to be removed in 
certain areas. The prolonged CMJ problem which had vexed the parties over the years seems to be the inability to 
locate the CMJ until it was mapped out by DW5 in the diagram paragraph [15(a)] above and thereafter physically 
marked out at the site jointly by DW5 and PW6 just before my site visit. The parties had for a very long time 
believed that the CMJ are buried in the planter boxes, water features, etc. because of the unavailability of the 
structural drawings of the Condominium.

[74]Consequently, I find that there was no maintenance of the CMJ over the years and temporary drip pans were 
hence installed on the soffits beneath the CMJ as temporary measure only to collect and divert away water that 
leaked through the CMJ. There were also some lengths of the drip pans boxed up for aesthetical reason. In the 
premises, I am therefore satisfied and find that the ingress of water into the carpark area and electrical rooms in the 
UG Floor of the Condominium is due to the lack of maintenance or replacement of the joint sealant material in the 
CMJ which had deteriorated and failed over the years. This is the causative cause of the leakage. There is no 
evidence adduced by the Plaintiff that improper joint sealant material was used or that the workmanship in the way 
the sealant was applied is deplorable.

[75]Secondly with regard to the Swimming Pool, the Plaintiff relied on the conclusions of T-Corp Engineers that the 
water was leaking from the Swimming Pool into the carpark areas beneath at the UG Floor of the Condominium. 
The Plaintiff contended that the Swimming Pool is a large Olympic size pool that is subject to continuous exposure 
to water and water pressure as testified by DW4 as follows:

“Q: Ok. And you will agree that the swimming pool open deck is exposed to rain? It’s exposed to water in the form of rain?
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A: Yes. Ok.

Q: It’s also exposed to the water from the plants in the planter boxes which are on that open deck. Sorry, you have to agree 
or disagree?

A: Yes. I agree.

Q: Yes. And the swimming pool itself, of course it contain water, and so it’s exposed to water pressure from the water and 
pool. Yes?

A: Yes.

Q: So you agree there is continuous exposure to water and water pressure at the swimming pool and open deck slab on all 
parts of it, whether it’s the pool or the open deck?

A: Well, the pool is more water, because it is very deep, you see. Because that one is 1.2m deep. So that is a different 
waterproofing stuff and things like that. That is different design.

Q: Ok. But your... First, you would agree with me that the slab underneath both the pool and the open deck − subject to 
water? Correct?

A: Yes.”

[76]Moreover, the Plaintiff contended that the First Defendant’s consultant structural engineers TSSC Lim 
conceded that the Swimming Pool was designed based on British Standard BS 9110 but not according to British 
Standard BS 8007: 1987, British Standard Code of Practice for Design of Concrete Structures for Retaining 
Aqueous Liquids. It is provided as follows in BS 8007:

“This British Standard provides recommendations for the design and construction of normal reinforced and prestressed 
concrete structures used for the containing or exclusion of aqueous liquids. The term ‘liquid’ in this code includes any 
contained or excluded aqueous liquids but excludes aggressive liquids… The term ‘structure’ is used herein for the vessel 
that contained or excludes the liquid, and includes tanks, reservoirs, and other vessels.

...

The concrete should have low permeability. This is important not only for its direct effect on leakage but also because it is 
one of the main factors influencing durability, resistance to leaching, chemical attack, erosion, abrasion, frost damage and 
the protection from corrosion of embedded steel. The recommendations in this code for concrete mixes, aggregates, 
minimum cement content and strength, curing and admixtures generally ensure an adequately impermeable concrete…”

[77]It does not seem to be in dispute between the parties that a swimming pool is functional notwithstanding it has 
not been designed to BS 9110 provided a proper water proofing system is deployed in the pool.

[78]It is however the Plaintiff’s contention that there is no cogent evidence led by the Defendant to demonstrate that 
a proper waterproofing system has been deployed in the Swimming Pool. There seem to be confusion between the 
First Defendant’s consultants GDP Architects and TSSC Lim on the waterproofing particularly the precise type of 
waterproofing used in the Swimming Pool. In this regard, DW3 from GDP Architects testified as follows:

“Q: Yes. And the structural engineer, not the architect decides the type of waterproofing specifications to be used at a 
concrete slab or a swimming pool. Correct?

A: Yes.”

On the other hand, DW4 from TSSC Lim testified as follows:
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“Q: Ok. Now were the pool and the open deck, were they designed as water-retaining structures?

A: The pool is yes, designed as water-retaining. We have, we have a waterproofing. So we increase, we increase the grade 
of the concrete also to Grade 30 with a waterproofing layer.

Q: So you designed it with concrete Grade 30, but with a waterproofing layer?

A: Yes.

Q: Ok. And you designed the pool that way?

...

A: Yes.

Q: Swimming pool?

A: Yes.

...

Q: Ok. Now that, I mean there are no documents at all before the Court or in the possession of the Plaintiff on what specific 
waterproofing system was installed. So my question is did you design the waterproofing system for the swimming pool and 
the open deck slab?

A: No.

Q: No? Who did?

A: I can’t remember. But I know there is a waterproofing being done.

Q: But it would have been done by the structural engineer, isn’t that correct?

A: It could be alternatively proposed by the contractor. Because they also have the supplier. Because they are doing the 
job.

Q: Who is the contractor?

A: Last time, I think it’s Kerjaya.

Q: Kerjaya Prospek, right?

A: Permatang or? Under Permatang or Kerjaya? I can’t, not very sure.

Q: Now any waterproofing system suggested by the contractor would have to be approved by the structural engineer. 
Correct?

A: In this case, it was not approved by me. It could be the architect.

Q: I mean I am telling you the architect has just come, and he has said no. He did not do the waterproofing. It was the 
structural engineer. So −?

A: I can’t remember also.

Q: Ok. But it’s, I just want to get this straight. Because I mean you will know what you did and didn’t do. So you just 
confirmed it was not you who picked the waterproofing?
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A: No, I didn’t pick the waterproofing.

Q: You agree with that statement? It wasn’t you who picked the waterproofing?

A: Yes.

Q: Sorry. Louder, please. We need to capture your −?

A: Yes .

Q: Ok.

Q: But do you know whether there was any waterproofing?

A: There was.

Q: How did you know?

A: Sorry?

Q: How did you know there was waterproofing?

A: When we were supervising, after that, when they finished the constructing the pool, there is a, they apply a layer of 
waterproofing material onto the pool. And I remember they tested the pool for I think at least two days, they measure 
whether there is any leakage through the pool or not by the water level. And then, before they do the tiles, before they do 
the tilings. Yes. Otherwise, they’ll, they have to remove the tiling again if it leaks. So they normally do the testing before 
they put in the tiles. So if there is any leakage, then they have to apply the waterproofing again. That’s the normal 
procedure.

Q: Then it was a brushed-on waterproofing?

A: To me, I remember that it’s something like a brush-on.”

[79]I am mindful that DW2 and DW5 also testified that there was cementitious type of waterproofing membrane 
applied to the Swimming Pool. The Plaintiff objected to the admissibility of their testimony by reason of hearsay 
because they were obtained from verbal communications with personnel of the First Defendant. I hereby uphold the 
Plaintiff’s objection because their testimonies are intended to prove the truth of what was said; see Subramaniam v 
Public Prosecutor  [1956] WLR 965.

[80]That notwithstanding, I also observed that the waterproofing warranty that ought to have been given by the 
water proofer to the First Defendant under the building contract of the Condominium is not produced in Court. In 
fact, the witnesses who testified for the Defendants could not properly account for the non production of the 
waterproofing warranty.

[81]The Plaintiff accordingly contended that the water ingress from the Swimming Pool into the soffits of the carpark 
areas beneath in the UG Floor of the Condominium is caused by the failure to design the Swimming Pool with a 
suitable grade of concrete as a water retaining structure as well as failure to select an appropriate waterproofing 
system for the Swimming Pool. In other words, the Plaintiff is not contending that there was no waterproofing 
system applied to the Swimming Pool at all. That notwithstanding, I accept DW4’s testimony that the water proofing 
system applied to the Swimming Pool is the brushed-on type of waterproofing.

[82]From my site visit on 14 January 2020, I observed that there was leakage from the Swimming Pool into the 
soffits of the carpark areas beneath the Swimming Pool at the UG Floor of the Condominium. However, the leakage 
does not appear visually to me to be very serious because there were only patches of dampness seen on the soffits 
at several locations. I am nonetheless mindful that Structural Repairs had already carried out polyurethane grouting 
remedial works on the soffits of the Swimming Pool in 2016.
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[83]Nevertheless and since the concrete used in the Swimming Pool has not been designed to BS 8007, I therefore 
find that the leakage is caused by the combination of poor workmanship of the brushed-on application and the 
deterioration or failure of the waterproofing system over time. This is because the tiled base and walls of the 
Swimming Pool are constantly subjected to the retained water pressure. Based on the testimony of PW5, water 
would hence have seeped through the tile grouted joints into the waterproofing layer beneath. Nonetheless, I noted 
that the leakage was only detected and reported in 2010 for the first time after 3 years of usage of the Swimming 
Pool and this is suggestive that the leakage is predominantly due to the latter. Otherwise, if it is the former, the 
leakage would have occurred soon after handover of the Condominium to the purchasers.

[84]Thirdly as to the Open Deck, the Plaintiff basically advanced the same contentions as that for the Swimming 
Pool with the additional contention that the leakage was attributed to the loss of tile pointing/grout as the result of 
lack of maintenance. On this aspect, the Plaintiff principally relied on the testimony of PW4 and PW6. PW4 testified 
as follows:

“Q: What was your response to Ar. Anthony’s 1st query, that is, whether tile grouts could perform as waterproofing barriers?

A: I first explained that the sole purpose of a tile grout is to fill the gap between the tiles. This is evidenced by 2 product data 
sheers (from SIKA and Davco) which I provided to Ar. Anthony. Please refer to page 27 to 31 of Ar. Anthony’s 3rd Affidavit. I 
then explained that the use of the term ‘water resistant’ in the Davco datasheet means that the product can fulfil its function 
as a joint filler even when exposed to water. However this does not mean that the product acts as a waterproofing barrier. 
Let me elaborate:

(i) Generally, tile grouts that are cement-based are water-resistant in nature. The term ‘water resistant’ means that 
the product can fulfil its function as a joint filler even when exposed to water;

(ii) A cementitious grout will by its nature deteriorate over time, as the water washes out the cementitious binder 
material. Saltwater or aggressive chemical substances will accelerate that ageing process. Grouts will require 
repairs (pointing or replacement) from time to time; and

(iii) The tile grouts themselves are able to resist water penetration to a small degree.

However, a system of tiles and joints filled with tile grouts does not form a continuous and uninterrupted waterproof barrier 
that is impervious to water. Water will seep through:

(i) crevices between the tile grout and the tiles; and

(ii) the tile grout itself.”

PW6 further testified as follows:

“A: So the swimming pool deck, Dr Ch’ng is of the opinion that the loss of the pointing grout to the stone tiles there on top of 
the pointing deck has caused damages to the bedding and cementitious waterproof layer below. And delamination of 
granite tiles mainly due to lack of maintenance. Am I right? Yes, sorry, am I reading the right section?

Q: Yes, are you reading B1?

A: B1, yes.

Q: That, that’s what is stated by the Defendants expert?

A: That’s right, yes. So I just want to read that and explain why I don’t agree with this statement.

Q: Yes, please.

A: Is that ok?

Q: Yes.

A: Now, I cannot agree with this statement because the pointing of stone finishes is, it does serve an entirely a different 
purpose and it, just because the loss of pointing grout does not mean that it will damage the bedding or a cementitious 
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waterproofing layer below, because the pointing in as far as for the stone is, you know, the granite stone is quite thick, it’s 
not like a tile. It’s quite thick. So, any one knows that knows about laying stone tiles pointing, whenever you do pointing for 
stone tiles, even though when you apply it, it’s only going to be like the first few mm. You cannot squeeze it in, because 
stones are laid very close, especially the ones in Dua. Yes. So, it’s from the very beginning, pointings for stone work are 
done mainly so that you don’t allow dirt to go in and also you try to reduce the amount of run-off to go in, so that mould and, 
and things don’t go in. So, over time, that because the pointing is difficult to do from the very beginning, you will find that 
pointings for most granite slabs will always fail, especially if its outdoor. Yes. So, even though if, if there was even a, even 
an attempt to try to repair the pointing grout for granite, right, it is virtually impossible to apply pointing grout properly 
throughout the whole depth of the thickness of the, of the, for a tile you can carry out repairs, you know but for pointing 
grout for granite, it’s very difficult to do, yes.”

[85]In contrast with the Swimming Pool, I find that the Open Deck is not a water retaining structure; thus the Open 
Deck need not be designed in accordance with BS 8007 contrary to that as contended by the Plaintiff.

[86]Be that as it may, I am also doubtful that waterproofing is reasonably required because the Open Deck is a 
deck which is exposed to sunlight. The Open Deck is only wetted upon rainfall and the Open Deck must have been 
designed and constructed to fall for the rainwater to run-off and flow into the nearby drains. Moreover, the think 
granite tiles on the Open Deck are practically impervious to the rainwater.

[87]Based on my site visit on 14 January 2020, I observed that there are only several patches of dampness seen 
on the soffits beneath the Open Deck in the carpark areas in the UG Floor of the Condominium. Nevertheless, I am 
again mindful that the Plaintiff engaged Structural Repairs to undertake polyurethane grouting remedial works on 
the soffits of the Open Deck in 2016.

[88]Consequently and in the circumstances, I find that the leakage in the Open Deck is caused by the deterioration 
of the pointing grout in the joints of the granite tiles over time. It is, in other words, a lack of maintenance problem. 
Just like for the Swimming Pool, I noted that the leakage was only detected and reported in 2010 for the first time 
after 3 years of usage of the Open Deck and this corroborates my finding too.

(II) Cause of Action

[89]The Plaintiff has pleaded three cumulative or alternative causes of action of breach of contract, breach of 
statutory duty and negligence against the First Defendant. Although the Plaintiff has raised and pleaded various 
problems identified by Architect Centre and T-Corp Engineers, the Plaintiff has now reduced its claim to the 3 
distinct water leakage problems set out in paragraph [65] above. They have been pleaded as follows by the Plaintiff 
in its statement of claim:

“46. By the matters aforesaid, Edisi had undertaken express and/or implied contractual obligations, covenants, and duties 
under the SPA’s as particularised in paragraphs 10 and 12 above.

47. Edisi wrongfully failed to meet its contractual obligations under the SPA and its Implied Terms and/or breached its 
statutory duties under, inter alia, By-Laws 53, 84 and 115 of the uniform Building By Laws 1984 (“UBBL”) and/or Regulation 
110(4) of the Electricity Regulations 1994, inter alia :-

PARTICULARS OF BREACH OF CONTRACT

AND STATUTORY DUTIES

(i) Failing to ensure that Dua Residency was designed properly and/or adequately, inter alia, by :-

...

GROUND FLOOR

(e) Failing to ensure that the CMJ properly and/or adequately :-
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(i) prevented water seepage/leakages through the lifespan of Dua Residency and/or for a period in accordance with 
industry standard, into :-

I. the levels/areas below, namely the carpark, electrical fittings and equipment, and generator room;

II. utility rooms, which must be kept dry at all times, in order to ensure the safety of residents, guests and/or maintenance 
staff; and

(ii) allowed long term and/or regular accessibility for management and maintenance staff required to effect repairs properly 
and/or in a cost efficient manner, which was impeded by the presence in the form of proper planted boxes and other 
landscaped finishes.

LOW VOLTAGE (“LV”) ROOMS

(f) Failing to ensure that the electrical LV rooms and generator room and other electrical wiring/fittings in Dua Residency 
were adequately or properly separated and/or waterproofed against leaks , including those from the CMJs, by causing 
pipes containing pressurised water to be installed/constructed inside LV rooms, posing serious safety hazards;

SWIMMING POOL

(g) Failing to ensure adequate waterproofing in and around the Swimming Pool prior to filling it with salt water, which 
caused and/or contributed to leakage of salt water into, and severe corrosion of, the rebars in the soffits of the Swimming 
Pool;

...

(ii) Failing to use proper materials and/or workmanship in waterproofing and/or failing to take suitable measures to prevent 
the penetration of dampness and moisture into, inter alia, the following portions of Dua Residency, in breach of By-Law 84 
of the UBBL :-

...

GROUND FLOOR

(g) Planter Boxes and/or CMJ, resulting in water seepage, water leakage and water penetration;

(h) the driveway, garden, CMJ and landscaped areas, resulting in water seepage to the levels below. Including the carparks 
and electrical rooms, causing damage to the overhead electrical fittings and trunkings, paintwork and plastering, and posing 
safety risks due to proximity of the water leaks to the electrical generators;

...

SWIMMING POOL

(k) the Swimming Pool, resulting in salt water leaking through slabs and soffits below the Swimming Pool and corroding the 
steel rebar within the slabs;

(l) the walls surrounding the Swimming Pool areas, resulting in water damage throughout the said walls;

...

48. At all material times, Edisi as developer of Dua Residency owed a duty of care to the owners and occupiers of the Dua 
Residency to design, develop, and construct Dua Residency properly and/or adequately. The Plaintiff further avers that the 
Defects and/or the Swimming Pool Defects were caused wholly or substantially by Edisi’s negligence and in breach of the 
aforesaid duty of care.
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PARTICULRS OF NEGLIGENCE

The Plaintiff hall rely on the particulars pleaded on paragraph 47 above as particulars of negligence and such other events , 
circumstances, and/or facts as become known to the plaintiff in the course of discovery, trial or otherwise.”

[90]In respect of breach of contract, the Plaintiff relied on the sales and purchase agreement (collectively “SPA”) 
made between the residents of the Condominium and the First Defendant, in particular clauses 14 and 23 
thereunder which provides:

“14. MATERIALS AND WORKMANSHIP TO CONFORM TO DESCRIPTION

The said Parcel together with all the common property shall be constructed in a good and workmanlike manner in 
accordance with the description set out in the Fourth Schedule hereto and in accordance with the plans approved by the 
Appropriate Authority which description and plans have been accepted and approved by the Purchaser, as the Purchaser 
hereby acknowledges. No changes thereto or deviations therefrom shall be made without the consent in writing of the 
Purchaser except such as may be required by the Appropriate Authority. The Purchaser shall not be liable for the costs of 
such changes or deviations and in the event that the changes or deviations involve the substitution or use of cheaper 
materials or the omission of works originally agreed to be carried out by the Vendor, the Purchaser shall be entitled to a 
corresponding reduction in the purchase price herein or to damages , as the case may be.

23. COMPLIANCE WITH WRITTEN LAWS

The Vendor shall, in relation to the said Building to be erected, conform to the provisions and requirements of any written 
law for the time being in force3 affecting the said housing development and shall keep the Purchaser indemnified against all 
fines, penalties or losses incurred by reason of any breach of the provisions of any written laws.”

[91]Furthermore, the Plaintiff relied on three-fold implied terms expounded in the 1966 English Court of Appeal 
case of Hancock and Others v B W Brazier (Anerley) Ltd  [1966] 2 All ER 901 (CA), in which the plaintiff, the 
purchaser of a house built by the defendants, sued for damages for breach of contract in failing to erect and 
complete the house purchased in a proper and workmanlike manner after the purchaser’s house suffered from 
substantial damage due to the usage of unsuitable materials during its construction. Lord Denning held that apart 
from the express clauses contained within the contract entered into between the plaintiff and the defendants in the 
sale and purchase of the house, the defendant builders were also bound by a threefold implication in law:

“It is quite clear from Lawrence v Cassel (1) and Miller v Cannon Hill Estates, Ltd (2), that when a purchaser buys a 
house from a builder who contracts to build it, there is a threefold implication: that the builder will do his work in a 
good and workmanlike manner; that he will supply good and proper materials; and that it will be reasonably fit for 
human habitation. Sometimes this implication, or some part of it, may be excluded by an express provision, as for 
instance in Lynch v Thorne (3). The specification there expressly provided that the walls were to be nine-inch brick walls. 
The work was done with good materials and workmanship and exactly in accordance with the specification; but the walls 
did not keep out the driving rain. The builder was held not liable. The question in this case is whether the threefold 
implication is excluded by cl. 9. I think that it is not, for this simple reason: cl. 9 deals only with workmanship. It does not 
deal with materials. The quality of materials is left to be implied; and the necessary implication is that they should be good 
and suitable for the work. I am quite clear that it is implied in the contract that the hardcore must be good and proper 
hardcore, in the same way as the bricks must be good and proper bricks. I know that the builders were not at fault 
themselves. Nevertheless this is a contract: it was their responsibility to see that good and proper hardcore was put in. As it 
was not put in, they are in breach of their contract. If it is any consolation to them, they can try and get hold of their 
suppliers and sue them if they can prove it against them; but they have to take responsibility so far as the purchasers are 
concerned.” (emphasis added)

This three-fold implied terms principle has been accepted in the Malaysian cases of Teh Khem On & Anor v Yeoh & 
Wu Development Sdn Bhd & Ors  [1995] 2 MLJ 663 as well as Komala Devi M Perumal v Bandar Eco-Setia Sdn 
Bhd & Anor  [2016] 1 LNS 1053.
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[92]According to the Plaintiff, the defects in the CMJ, Swimming Pool, and Open Deck which resulted in water 
leakage are breaches of the aforementioned express terms as well as the three-fold implied terms of the sale and 
purchase agreements by the First Defendant.

[93]The First Defendant denies that it is liable to the Plaintiff for breach of contract because this Suit is not a case of 
individual purchasers rule against the developer but a case of the management corporation rule against the 
developer. There is plainly no contract whatsoever between the Plaintiff and the First Defendant. That 
notwithstanding, the First Defendant strenuously contended that the Plaintiff cannot take any benefit of the SPA.

[94]In the Singapore Court of Appeal case of RSP Architects Planners & Engineers v Ocean Front Pte Ltd and 
another appeal  [1995] 3 SLR(R) 653, LP Thean JA held as follows:

“The management corporation had no cause of action in contract. It would be staring the language of the sale and purchase 
agreements to say that it was the intention of the developer and the purchasers that the provisions in their sale and 
purchase agreements, which related to the construction of the condominium, would run with the land. Such agreements 
were intended to govern the relations only between the developer and its purchasers and clearly the developer did not 
intend to extend the benefit of these provisions to others down the line.”

[95]I share Justice Thean’s views. Thus and unless the SPA are assigned or novated over by the purchasers of the 
Condominium to the Plaintiff, I find and hold that there is no legal standing for the Plaintiff to initiate and sustain the 
cause of action of breach of contract against the First Defendant. In other words, it is only the purchasers of the 
Condominium who can sue the First Defendant based on the SPA. It is therefore unnecessary to consider further 
whether the First Defendant is in breach of contract by reason of my findings in paragraphs [74], [83] and [88] 
above.

[96]Moving on, the Plaintiff alternatively contended that the First Defendant breached its statutory duties owed to 
the Plaintiff pursuant to the Uniform Building By-Laws 1984 (“UBBL”) made under the Street Building and Drainage 
Act 1974 (“SDBA”); see S. Kulasingam & Anor v Commisioner of Lands Federal Territory & Ors  [1982] 1 MLJ 204. 
In this regard, the Plaintiff relied on the English House of Lords case of X (Minors) v Bedfordshire County Council  
[1995] 2 AC 633 (HL) that there is a private cause of action in breach of statutory duty where Lord Browne-
Wilkinson held as follows:

“The question is whether, if Parliament has imposed a statutory duty on an authority to carry out a particular 
function, a plaintiff who has suffered damage in consequence of the authority’s performance or non-performance 
of that function has a right of action in damages against the authority. It is important to distinguish such actions to 
recover damages, based on a private law cause of action, from actions in public law to enforce the due performance of 
statutory duties, now brought by way of judicial review. The breach of a public law right by itself gives rise to no claim for 
damages. A claim for damages must be based on a private law cause of action. The distinction is important because a 
number of earlier cases (particularly in the field of education) were concerned with the enforcement by declaration and 
injunction of what would now be called public law duties. They were relied on in argument as authorities supporting the 
plaintiffs’ claim for damages in this case: I will consider them in a little more detail later.

Private law claims for damages can be classified into four different categories, viz: (A) actions for breach of statutory duty 
simpliciter (i.e. irrespective of carelessness); (B) actions based solely on the careless performance of a statutory duty in the 
absence of any other common law right of action; (C) actions based on a common law duty of care arising either from the 
imposition of the statutory duty or from the performance of it; (D) misfeasance in public office, i.e. the failure to exercise, or 
the exercise of, statutory powers either with the intention to injure the plaintiff or in the knowledge that the conduct is 
unlawful.

(A) Breach of statutory duty simpliciter

This category comprises those cases where the statement of claim alleges simply (a) the statutory duty, (b) a 
breach of that duty, causing (c) damage to the plaintiff. The cause of action depends neither on proof of any breach of 
the plaintiffs’ common law rights nor on any allegation of carelessness by the defendant. The principles applicable in 
determining whether such statutory cause of action exists are now well established, although the application of those 
principles in any particular case remains difficult. The basic proposition is that in the ordinary case a breach of 
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statutory duty does not, by itself, give rise to any private law cause of action. However a private law cause of 
action will arise if it can be shown, as a matter of construction of the statute, that the statutory duty was imposed 
for the protection of a limited class of the public and that Parliament intended to confer on members of that class a 
private right of action for breach of the duty. There is no general rule by reference to which it can be decided 
whether a statute does create such a right of action but there are a number of indicators. If the statute provides no 
other remedy for its breach and the Parliamentary intention to protect a limited class is shown, that indicates that 
there may be a private right of action since otherwise there is no method of securing the protection the statute was intended 
to confer. If the statute does provide some other means of enforcing the duty that will normally indicate that the 
statutory right was intended to be enforceable by those means and not by private right of action: Cutler v. 
Wandsworth Stadium Ltd.  [1949] A.C. 398; Lonrho Ltd. v. Shell Petroleum Co. Ltd. (No. 2)  [1982] A.C. 173. However, the 
mere existence of some other statutory remedy is not necessarily decisive. It is still possible to show that on the 
true construction of the statute the protected class was intended by Parliament to have a private remedy. Thus the 
specific duties imposed on employers in relation to factory premises are enforceable by an action for damages, 
notwithstanding the imposition by the statutes of criminal penalties for any breach: see Groves v. Wimborne (Lord)  [1898] 2 
Q.B. 402.

...

Although the question is one of statutory construction and therefore each case turns on the provisions in the relevant 
statute, it is significant that your Lordships were not referred to any case where it had been held that statutory provisions 
establishing a regulatory system or a scheme of social welfare for the benefit of the public at large had been held to give 
rise to a private right of action for damages for breach of statutory duty. Although regulatory or welfare legislation 
affecting a particular area of activity does in fact provide protection to those individuals particularly affected by 
that activity, the legislation is not to be treated as being passed for the benefit of those individuals but for the 
benefit of society in general. Thus legislation regulating the conduct of betting or prisons did not give rise to a 
statutory right of action vested in those adversely affected by the breach of the statutory provisions, i.e. 
bookmakers and prisoners: see Cutler’s case [1949] A.C. 398; Reg. v. Deputy Governor of Parkhurst Prison, Ex parte 
Hague  [1992] 1 A.C. 58. The cases where a private right of action for breach of statutory duty have been held to 
arise are all cases in which the statutory duty has been very limited and specific as opposed to general 
administrative functions imposed on public bodies and involving the exercise of administrative discretions.” 
(emphasis added)

See also the English cases of Grovers v Wimborne  [1898] 2 QB 402 (CA), Solomans v R  [1954] 2 QB 243 (CA) 
and Roe v Sheffield City Council and others  [2004] QB 653 (CA).

[97]Consequently, the Plaintiff contended that the UBBL conferred a private cause of action to proprietors and 
residents in a building which is a limited class of the public by imposing a uniform minimum standard of design and 
construction for their safety and convenience. However, the First Defendant breached the same. The relevant 
provisions of the UBBL are as follows:

“53. Building materials

(1) Any materials used –

(a) in the erection of a building;

…

(c) in the execution of works or the installation of fittings, being works or fittings to which any provision of these By-laws 
applies; or

… shall be –

(aa) of a suitable nature and quality in relation to the purposes for and conditions in which they are used;

…
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(cc) applied, used or fixed so as to adequately perform the functions for which they are designed.

...

 84. Prevention of dampness

(1) Suitable measures shall be taken to prevent the penetration of dampness and moisture into a building.

…

(5) Where the floor or any part of the walls of a building is subject to water pressure, that portion of the floor or wall below 
ground level shall be waterproof.”

[98]In opposition, the First Defendant contended that the SDBA was enacted to primarily govern the relationship 
between the local authorities and qualified persons as defined therein on matters regarding street, drainage and 
building; see KL Eco City Sdn Bhd v Tuck Sin Engineering & Construction Sdn Bhd & Anor  [2020] MLJU 435. It is 
meant to ensure uniformity of law and policy. The UBBL was accordingly legislated to provide detail provisions on 
matters set out in the SDBA.

[99]Consequently, the First Defendant contended that the SDBA and UBBL do not afford the Plaintiff a private law 
cause of action against the First Defendant (which is a developer but neither a qualified person nor local authority) if 
there have been non compliances of the UBBL.

[100]In KL Eco City Sdn Bhd v Tuck Sin Engineering & Construction Sdn Bhd & Anor (supra) , Lee Swee Seng J 
(now JCA) held as follows:

“[187] Generally it is for the local authority only to enforce the Uniform Building By-Laws 1984 and it is doubtful if a breach 
of by-law 80 of the Uniform Building By-Laws 1984, which in any event had not been proved, would give rise a right of 
private action. See the case of X (minors) v Bedfordshire County Council  [1995] 2 AC 633 and the dicta of Lord Browne-
Wilkinson at 731C-G.

[188] The plaintiff’s claim for breach of statutory duties against the defendants is dismissed.”

[101]I share Justice Lee’s views. Furthermore by By-law 258(5) of the UBBL, the responsibility for the failure of any 
building or part of a building would prima facie lie with the qualified person who submitted such plan, drawing or 
calculation. I am therefore satisfied that the SDBA and UBBL should not arbitrarily be interpreted to impose 
statutory duty upon the developer which is not within the contemplation of the legislation. Accordingly, it is thus also 
unnecessary for me to further consider whether the First Defendant is in breach of statutory duty by reason of my 
findings in paragraphs [74], [83] and [88] above.

[102]Finally, the Plaintiff has also alternatively contended that the First Defendant is negligent because the First 
Defendant owed a duty of care to properly and adequately design, develop and construct the Condominium but the 
First Defendant breached that duty of care which caused loss and damage to the Plaintiff.

[103]The Plaintiff specifically relied on the Singapore Court of Appeal case of RSP Architects Planners & Engineers 
v Ocean Front Pte Ltd and another appeal (supra)  where LP Thean JA held as follows:

“[70] …The developers were the party who conceived and developed the entire condominium comprising the several 
multistorey subdivided buildings and the common property. The decision whether each of the lots in the subdivided building 
was to have a separate subsidiary strata certificate of title rested entirely with them. They were also the party who, having 
decided that each lot was to have a separate subsidiary title, caused and procured surveys of the lots to be carried out and 
strata title plan for each lot to be prepared and approved by the relevant authority and subsequently registered with the 
Registry of Land Titles. Under s 9(3) of the Strata Act, upon registration of a strata title plan a subsidiary proprietor shall be 
deemed to be the proprietor of his lot and his share in the common property, subject to the encumbrances, if any, 
registered or notified in the subsidiary strata land-register and on the strata plan. As the developers were the original 
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owner of the entire parcel or parcels of land on which was built the entire condominium comprising, inter alia, the 
lots in subdivided buildings in respect of which the strata title plans were registered, they were the first proprietor of each 
of the lot and also of the common property, all comprised in the condominium. Under s 33(1) of the Strata Act the 
subsidiary proprietors from time to time of the lots in a subdivided building comprised in a strata plan constitute 
the body corporate, the management corporation. Hence, the management corporation at the time of its creation 
was, in fact, the developers themselves who alone constituted the management corporation. At that stage, the 
management corporation was the developers’ alter ego. It is only at a later stage as and when the developers 
completed the sales of the various lots to purchasers that the constitution of the management corporation changed and 
subsidiary proprietors other than the developers then constituted the management corporation. Even at that stage, the 
subsidiary proprietors who formed the management corporation were parties with each of whom the developers 
had a contractual relationship.

...

In terms of responsibilities the developers undertook with their purchasers to construct in a good and workmanlike 
manner, among other things, the common property in accordance with the agreed specifications and in 
accordance with the approved plans: see cll 8 and 9 of their sale and purchase agreements which we have set out 
earlier. These obligations are, of course, merely contractual. But such contractual obligations do not preclude the 
existence of their liability in tort under the ordinary law of negligence to their purchasers or other parties not privy 
to the agreements.”

...

After the management corporation had been constituted, it took over from the developers the control, management 
and administration of the common property. The surplus in the maintenance fund established by the developer was 
transferred to the management corporation. Effectively, it was a successor to the developers. The management 
corporation in turn has statutory obligations. We have discussed earlier in some detail the statutory obligations of the 
management corporation and the sanction applicable in the event of any default on its part. It is clear from the provisions 
of the Strata Act that the management corporation has obligations in respect of the common property, the most 
relevant of which is the duty to maintain that property in a state of good repair, which means not only maintaining 
it in a state which it was originally in, but also the state that it was supposed to be in: Proprietors of Strata Plan No 
6522 v Furney & Anor  [1976] 1 NSWLR 412. Its obligations are, therefore, very much dependent on the developers 
having exercised reasonable care and applied good workmanship in the construction of the common property.

...

As the learned judge said, the management corporation was in fact the creation of the developers. Historically there 
existed a very close proximity in the relationship between the developers and the management corporation. It was 
therefore clearly foreseeable by the developers that if in the construction of the common property they failed to 
exercise reasonable care and skill, the burden of making good any defects arising from their failure would 
inevitably redound on their successor, the management corporation.

...

We now turn to consider whether there is any policy consideration in negativing such duty of care. First, there is the 
question whether this would result in imposing liability ‘in an indeterminate amount for an indeterminate time to an 
indeterminate class’. The amount recoverable is the cost of repair and making good the defects in the common 
property and in no way can it be said to be indeterminate. The class of persons is finite and definable. As for the 
duration, the time span is also not indeterminate, as the maximum period of time in which the developers can possibly be 
exposed to liability is limited by the Limitation Act (Cap 163): see s 24B. Secondly, there is also a related objection that 
recovery for economic loss would result in an indefinitely transmissible warranty. The common property has been and 
will continue to remain in the control and under the management of the management corporation. There is no 
question of any transmissible warranty to any other party.” (emphasis added)

[104]According to the Plaintiff, there was sufficient proximity in the relationship between the First Defendant and the 
Plaintiff which gave rise to the duty to exercise reasonable care in the construction of the common property to avoid 
the kind of economic loss sustained by the Plaintiff because:
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(i) The First Defendant, being the first proprietor of the Condominium and its common property alone 
conceived and constituted the management corporation of the Condominium after the completion of its 
construction;

(ii) The First Defendant being the party which developed and built the Condominium and its common property 
undertook the obligation and responsibility to construct it in a good and workmanlike manner and was 
alone responsible for such construction, notwithstanding that this obligation arose contractually between 
the purchasers of the Condominium and the First Defendant pursuant to the individual sale and purchase 
agreements;

(iii) The First Defendant was the party solely responsible for the maintenance and upkeep of the Condominium 
and its common property after the completion of its construction;

(iv) After the formation of the JMB and subsequently the Plaintiff, the statutory responsibility to maintain and 
manage the Condominium and its common property of the Plaintiff is dependent on the First Defendant 
having exercised reasonable care in the construction of the Condominium;

(v) The First Defendant knew, or ought to have known, that if it was negligent in its construction of the 
Condominium, the Plaintiff would be required to make good the resulting defects; and

(vi) There is no policy consideration negating the First Defendant’s duty of care owed to the Plaintiff.

[105]The First Defendant however contended that it does not owe a duty of care to the Plaintiff. This is because the 
reliance on the case of RSP Architects Planners & Engineers v Ocean Front Pte Ltd and another appeal 
(supra) by the Plaintiff is misconceived as the case was decided against the backdrop of the Singapore Building 
Maintenance and Strata Management Act (“BMSMA”) which is dissimilar to that of the Malaysian Strata Titles Act 
1985 (“SSA”) read with the Building and Common Property (Maintenance and Management) Act 2007 (“BCPMMA”) 
which has been subsequently replaced by the Strata Management Act 2013 (“SMA”).

[106]According to the First Defendant, the management corporation under the Singapore legislation is basically the 
successor of the developer pursuant to ss. 2, 23(2) and 26 of the BMSMA whereas the management corporation 
under the Malaysian legislation is the successor of the joint management board comprising of the developer and 
purchasers pursuant to s. 17(3) of the SSA, ss. 4, 8 and 11 of the BCPMMA and s. 9 of the SMA. Consequently, the 
Plaintiff is not the lone and direct successor of the First Defendant.

[107]Furthermore, the First Defendant pointed out that in the later Singapore Court of Appeal case of Man B&W 
Diesel SE Asia Pte Ltd and another v PT Bumi International Tankers and another appeal  [2004] SGCA 8 which has 
been adopted by the Federal Court in The Co-Operative Central Bank Ltd v KGV & Associates Sdn Bhd  [2008] 2 
MLJ 233, the Singapore Court of Appeal cautioned that the Ocean Front case is confined to the peculiar facts of 
that case. Chao Hick Tin JA held as follows therein:

“The court examined the scheme of things under the Strata Act and the Common Property Maintenance Act and how the 
management corporation came into being. The court noted that “the management corporation was in fact the creation of the 
developers.” It was in this very special factual matrix that the court came to the view that a remedy in tort should be made 
available to the management corporation, who would otherwise be without a remedy.”

[108]It is common ground between the parties that there is no Malaysian case authority in point todate on the duty 
of care owed by the developer to the management corporation on defects discovered in the building. This is hence 
a novel case. The duty of care in the Court of Appeal case of Maybank Trustee Berhad v AmTrustee Berhad & 
Another Case  [2019] 1 CNS 1454 relied by the parties here has been found to be concomitant to the statutory 
duties owed under the Securities Commission Act 1993 and is thus distinguishable.

[109]I have held as follows in Malayan Banking Berhad v Prelude Manufacturing Sdn Bhd & Ors; Wan Zahari Abdul 
Ghani (Third Party)  [2014] 1 LNS 1287 in the finding of a duty of care:

“50. Generally, the law on negligence is lucidly set out by Gopal Sri Ram JCA (as he then was) in the court of appeal case 
of Arab Malaysian Finance Bhd v. Steven Phoa Cheng Loon & Ors  [2003] 1 CLJ 585 that: ”First, he must show he owed a 
duty of care by the defendant to take reasonable care. Second that the defendant breached that duty, third, that the 
resultant breach caused the harm in question and fourth that he (the plaintiff) suffered damage that is not too remote.”

51. The court of appeal recently in CIMB Investment Bank Sdn Bhd v. Ernst & Young and Anor Appeal  [2014] 6 CLJ 438 
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dealt with negligence in the context of commercial economic loss. In that case, Anantham Kasinather JCA held at p. 458 
that: ”In our judgment, any examination as to the tests to be applied in determining the existence of the common law duty of 
care in cases of economic loss must commence with the ‘useful guides to courts among the Commonwealth when deciding 
to approach a novel situation in point imposing a duty of care’ (per Gopal Sri Ram JCA in KGV Associates Sdn Bhd v. The 
Co-operative Central Bank Ltd  [2006] 4 CLJ 241 representing a summary of the pronouncements by Lord Bingham in Her 
Majesty’s Commissioners of Customs and Excise v. Barclays Bank  [2007] 1 AC 181:

(a) First, there are cases in which one party can accurately be said to have assumed responsibility for what is said or 
done to another. In this regard the finding of an assumption of responsibility may obviate the need for further 
enquiry. Otherwise further enquiry is needed;

(b) Second, the assumption of responsibility must be applied objectively, and is not based on what the defendant 
thought or intended;

(c) Third, the threefold test in Caparo does not itself provide a straightforward answer to the ‘vexed question’ of 
whether, in a novel situation a party owes a duty of care. As Lord Roskill has said in Caparo, at p. 628, ‘there is no 
simple formula or touchstone’ in determining duty of care in any given case;

(d) Fourth, the incremental test is of little value in itself, and is only helpful when used in combination with a test or 
principle that identifies the legally significant features of a situation; and

(e) Fifth, the majority outcome of the leading cases are in almost every instance sensible and just, irrespective of the 
test applied to achieve the outcome. In this regard attention is concentrated ‘on the detailed circumstances of the 
particular case and the particular relationship between the parties in the context of their legal and factual 
relationship as a whole.)...”

52. The Sixth Defendant did not tender cogent case authorities to support her charge against the Plaintiff particularly on the 
existence of the duty and standard of care as so alleged.

53. The legal relationship between a bank and its customer including related third parties such as that of the guarantor is a 
complicated one as seen in the supreme court case of United Asian Bank Bhd v. Tai Soon Heng Construction Sdn Bhd  
[1993] 2 CLJ 31 on cheque forgery. The incremental approach was traditionally used to develop novel situations of duty of 
care as seen in the judgment of Brennan J in Sutherland Shire Council v. Heyman  [1985] 157 CLR 424;  [1990] 2 AC 605. 
To adopt this approach, case authorities of related scenarios would be necessary, if not essential to assist the court to find 
the duty. Nevertheless, Alauddin Mohd Shariff CJ Malaya (as he then was) in the federal court case of The Co-operative 
Central Bank Ltd v. KGV & Associates Sdn Bhd  [2008] 2 CLJ 545; ; [2008] 2 MLJ 233 at p. 244 [29] held that; ”...The 
ultimate question is whether the detailed facts and circumstances of the case support the finding of a duty of care.” in 
moving away from rigid adherence to the incremental approach.”

[110]In the Court of Appeal case of Loh Chiak Eong & Anor v Loh Kok Beng & 48 Ors  [2013] 1 MLJ 27 which was 
subsequently affirmed by the Federal Court in Loh Kok Beng & 48 Ors v Loh Chiak Eong & Anor  [2015] 4 MLJ 734, 
Hishamudin Mohd Yunus JCA held, albeit obiter, as follows:

“[61] Moreover, in the present case, there is another pertinent legal consideration: we find that the damage suffered by the 
plaintiffs is purely financial in nature. The financial loss is not linked to any personal injury or structural defects or damage to 
property. None of the plaintiffs complain of any personal injury or of any structural defects or damage to his industrial 
building as a result of the lateness in obtaining the CFOs or as a result of the manner that the defendants dealt with the 
CFO issue. We are, of course, mindful of the High Court judgment in Dr Abdul Hamid Abdul Rashid & Anor v. Jurusan 
Malaysia Consultants & Ors  [1999] 8 CLJ 131; but, nonetheless, we are of the view that the weight of judicial opinion are 
against extending the Donoghue v. Stevenson principle to pure economic loss (see D & F Estates Ltd v. Church 
Commissioners for England and Wales  [1989] AC 177;  [1991] 1 AC 398; Kerajaan Malaysia lwn. Cheah Foong Chiew & 
Lagi  [1993] 3 CLJ 143; Teh Khem On & Anor v. Yeoh & Wu Development Sdn Bhd & Ors  [1996] 2 CLJ 1105). In Murphy 
v. Brentwood Lord Keith of Kinkle said (at p. 468):

The right to recover for pure economic loss, not flowing from physical injury, did not then extend beyond the situation where 
the loss had been sustained through reliance on negligent mis-statements, as in Hedley Byrne.

[62] In this regard, we wish to associate ourselves with the observation made by the Singapore Court of Appeal in Man B & 
W Diesel, that the cases in England (for instance, Junior Books Ltd v. Veitchi Ltd [1983] 1 AC 520), Australia (for example, 
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Bryan v. Maloney  (1995) 128 ALR 163), New Zealand (for example, Invercargill City v. Hamlin  [1994] 3 NZLR 513) and 
Canada (for example, Winnipeg Condominium Corporation No. 36 v. Bird Construction Co  (1995) 121 DLR (4th) 193), 
often quoted in support of the argument that there could be a finding of duty of care even in cases of supposedly ‘pure’ 
economic losses, upon a closer examination of the facts of these cases, it will be noted that in these cases the losses were 
in a sense not purely economic in nature; for in these cases the economic losses were suffered on account of damage to 
homes. Nearer to home, even in the Singapore landmark case of RSP Architects Planners & Engineers v. Ocean Front Pte 
Ltd And Another Appeal  [1995] 3 SLR (R) 653, where the Singapore Court of Appeal had allowed a claim for 
‘economic loss’ for the tort of negligence, there in that case it will be noted that it was not a purely economic loss 
as the court, among others, took into account the fact that the developers were negligent in their construction of 
the common property resulting in defects which the management corporation had to make good.” (emphasis added)

[111]Upon my careful reading of the Ocean Front case, I am of the view that there is no reason not to adopt the 
analysis and conclusions therein here. I am mindful that the applicable statutes involved are not identical as pointed 
out by the First Defendant but they are in my view closely similar. As to the differences, it does not really matter that 
there was the involvement of an intermediary entity, to wit the JMB which is jointly constituted by the developer and 
several representative purchasers upon the completion of the Condominium until the Plaintiff is established. The 
critical consideration is that the First Defendant has been in continuous participation in the maintenance and 
management of the Condominium although not alone solely. It is also plain that the Condominium developed by the 
First Defendant is fraught with defects that are the subject matter of the complaint by the Plaintiff here and therefore 
not purely a case of financial economic loss. In the circumstances, I hold there is on the special facts herein 
sufficient proximity and hence it is just and reasonable to find a duty of care owed by the First Defendant to the 
Plaintiff to ensure that the Condominium has been properly constructed with good workmanship in accordance with 
the agreed specification and approved plans in the SPA.

[112]In so finding, I am mindful that that there is possibly contractual remedy available by the individual purchasers 
of the Condominium against the First Defendant but that is an impractical remedy that will require all of them to sue. 
The Plaintiff is, practically speaking, representing these purchasers because the management and maintenance of 
the Condominium is directly under its care and responsibility of the Plaintiff as conferred by statute. Furthermore I 
noted as held in the Ocean Front case that contractual obligations do not preclude the existence of the developer’s 
liability in tort under the ordinary law of negligence to their purchasers and other parties not privy to the sale and 
purchase agreements.

[113]I believe this finding is not inconsistent with the Federal Court case of The Co-Operative Central Bank Ltd v 
KGV & Associates Sdn Bhd (supra) where Alauddin Mohd Sheriff CJ (Malaya) (later PCA) held as follows:

“[24] From the above observations by the Court of Appeal, we must say, with the greatest of respect to the appellant that 
the Court of Appeal had adopted the tests laid out by the Federal Court in Ampang Jaya ’s case. We say so for the 
following reasons:

(a) In his judgment (at para 13 p. 20 of the report) in the Ampang Jaya ’s case, Steve Shim CJ (Sabah & Sarawak) 
(as he then was) had this to say:

Having had the benefit of reading the various authorities on this subject, I am more inclined to accept the 
positions taken by the courts in Australia and Singapore. In adopting the sentiments and observations 
expressed by the Singapore Court of Appeal in PT Bumi International Tankers (supra), I would also endorse 
the view that caution should be exercised in extending the principle in Donoghue v. Stevensen to new 
situations. Much would depend on the facts and circumstances of each case in determining the existence or 
otherwise of a duty of care.

(b) the learned Chief Judge also acknowledged that the general duty of care in all negligence claims, including claims 
for pure economic loss is the three-fold test laid out in Caparo Industries PLC v. Dickman  [1990] 2 AC 605. (See 
pp. 17H-18G).

(c) That following Caparo, a dual approach has developed. The “categorisation” and the “open-ended” approach. In 
the first instance, the issue of liability is dealt with according to established or recognised categories of duties of 
care. In novel cases, ie, where the issue has not been decided previously, the courts can go further to 
determine if the facts admit to a duty of care.
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(d) It should be borne in mind that the learned Chief Judge in dealing with the dual approach held at pp. 19 and 20, 
that they were not mutually exclusive approaches and it is possible for overlap between the two. The same 
sentiment was expressed in the judgment of Abdul Hamid Mohamad FCJ (as he then was) at p. 42 para 65.

(e) Further, while he expressed his inclination towards the “open-ended” approach, the learned Chief Judge 
specifically endorsed the conservative or cautious approach to a forward movement adopted by the Singapore 
Court of Appeal in Man B & W Diesel SE Asia Ptd & Anor v. PT Bumi International Tankers & another appeal  
[2004] 2 SLR 300 (PT Bumi).

(f) It is important to note that PT Bumi went to great lengths to distinguish and high-light the particular facts 
in the case of RSP Architects Planners & Engineers v. Ocean Front Pte Ltd  [1996] 1 SLR 113 (Ocean Front) 
which recognised negligence for pure economic loss and to advise “extreme caution” in extending the 
Donoghue principle or the decision in Ocean Front.” (emphasis added)

[114]As to breach of the duty of care to ensure that the Condominium has been properly constructed with good 
workmanship in accordance with the agreed specification and approved plans in the SPA by the First Defendant, 
this has to be determined in the light of my findings on the causative and contributory cause of the water leakage 
subject to the Plaintiff’s pleaded case.

[115]First and foremost, I have no qualms that this Condominium is indeed an expensive high end condominium 
located in a prestigious location in the Golden Triangle of Kuala Lumpur. In the English case of Brown v Gilbert-
Scott  (1992) 35 Con LR 120, Mr Recorder Coles QC held as follows:

“...if you buy a Mini Minor you cannot expect to have a car with all the attributes of a Rolls-Royce and the same must be 
true of building works.”

Likewise, I hold this must be conversely true if it is for an expensive high end building; see also the English Court of 
Appeal case of Cotton v Wallis  [1955] 1 WLR 1168. In other words, the quality expectation should generally 
commensurate with the price.

[116]In the treatise Construction Law by Julian Bailey, it is provided as follows:

“ WHAT IS A DEFECT?

14.01 There is no precise definition, in law, of what, constitutes a defect. Defects may relate to design, construction or both. 
The word “defect” may refer to the quality of goods supplied. A defect may be patent, in the sense of being known or 
detectable upon reasonable observation, or latent , in which case, its existence is unknown or detectable not reasonably 
discoverable. In everyday parlance, a “defect” is something which is faulty, or not built correctly. This is also true insofar as 
the law is concerned with building defects...

...

14.04 ... The determination of whether works are defective is not always a straightforward matter... There could be the case 
where a contract is silent as to the quality of workmanship called for and where it requires the contractor to perform its 
works in a “good and workmanlike” manner... What a builder considers to be “good and workmanlike” may be at odds with 
the owner’s expectations. Published industry’s standards may sometimes assist, in so far as they provide a normative basis 
for assessing the sufficiency of work performed., but ultimately if matter are taken to court, or brought before a tribunal) the 
reckoning of the contractual compliance of work - and whether or not it is “defective” – will involve an admixture of objective 
and subjective matters.” 

In the English Court of Appeal case of Barclays Bank plc v Fairclough Building Ltd  (1994) 68 BLR 1, Beldam LJ 
held as follows:

“The requirement that the workmanship should be the best of its kind required a standard to be achieved. It would not be 
satisfied by workmanship of average competence skill or exercise of reasonable care to attain the standard...In my view 
“workmanship’ in the context of the specification was intended to cover the whole of the works which the contractor had 
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undertaken to perform.” 

Furthermore it is also gainful to reproduce the following learned commentary of the case of Davis & Co (Wines) Ltd 
v AFA- Minerva (EMI) Ltd  9 BLR 99 at 101:

“On the other hand it may not always be sufficient to say that the design was only as good as the money available (cf 
Cotton v Wallis  [1955] 1 WLR 1158). The work, materials and installation as ultimately to fit for some purpose. A building 
generally is expected to be watertight. However it does not follow that the building is guaranteed to be watertight for its 
expected life, since some maintenance is required on nearly every building. Whether there is to be any reduction in the 
standards which would otherwise obtain will depend in most areas upon the background to the commission and the terms 
upon which it was made.”

[117]Firstly in respect of the CMJ Defect, I have found in paragraph [74] above that the causative cause is the lack 
of maintenance or replacement of the joint sealant material in the CMJ which had deteriorated and failed over the 
years.

[118]I however find that this is not in consonance with the Plaintiff’s pleadings that the First Defendant failed to 
ensure that the Condominium was not designed properly and/or adequately as well as that the First Defendant 
failed to use proper materials and/or workmanship in waterproofing and/or failing to take suitable measures to 
prevent the penetration of dampness in the CMJ. In any event, I find that the First Defendant could not be faulted 
for the lack of maintenance or replacement of the CMJ. I am also aware of the Plaintiff’s complaint that the CMJ 
were also designed to be placed above certain electrical rooms in the Condominium but I find that should not pose 
a problem if the CMJ are properly maintained and replaced periodically. Furthermore, I do not find that the design of 
the CMJ as now discovered was done improperly or inadequately as so alleged by the Plaintiff as it is, in my 
opinion, a reasonable design solution to blend the architectural landscape aesthetics of the Condominium with the 
structure with accessibility to the CMJ still preserved throughout, albeit with minor inconvenience in having to 
remove granite tiles in certain few locations only.

[119]Hence, there is no breach of the aforesaid duty of care on the part of the First Defendant in respect of the CMJ 
leakage. The First Defendant could not be held culpable for lack of maintenance; see KC Leong Holdings Sdn Bhd 
v Datin Moh Bee Ling  [2015] 7 MLJ 10, where I have held as follows:

“[45] In any case, whether for breach of contract or in negligence, it is trite law that the Defendant must prove that the 
alleged defects were caused by the Plaintiff as a matter of fact. The classic maxim that she who asserts must prove her 
assertion applies here as codified in s. 101 of Evidence Act 1950. The causation of a defect can however be due to design, 
quality of material used, workmanship, lack of maintenance, wear and tear or a combination of them. The Defendant must 
therefore produce cogent evidence that the cause of the defect as alleged is plainly attributable to the Plaintiff. In this 
regard, the Defendant obviously cannot blame the Plaintiff if the defect is due to lack of proper and regular maintenance. 
Likewise the Plaintiff would be exonerated if the defect is due to design fault since this is not a design and build contract as 
earlier found.”

[120]Next as to the Swimming Pool Defect, I have found in paragraph [83] above that the leakage is caused by 
poor workmanship of the brushed-on application process and/or the deterioration or failure of the waterproofing 
system over time.

[121]The Plaintiff pleaded that the First Defendant failed to ensure that the Condominium was not designed 
properly and/or adequately by not ensuring adequate waterproofing in and around the Swimming Pool prior to filling 
it with salt water, which caused and/or contributed to leakage of salt water into, and severe corrosion of, the rebars 
in the soffits of the Swimming Pool. In addition, the Plaintiff pleaded that the First Defendant failed to use proper 
materials and/or workmanship in waterproofing and/or failing to take suitable measures to prevent the penetration of 
dampness in the Swimming Pool, resulting in salt water leaking through slabs and soffits below the Swimming Pool 
and corroding the steel rebar within the slabs as well as in the walls surrounding the Swimming Pool areas, 
resulting in water damage throughout the said walls.

[122]Since the Swimming Pool has not been designed in accordance with BS 8007, I therefore find that there must 
be proper and adequate waterproofing. Since there was a brushed-on waterproofing system applied to the 
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Swimming Pool, the First Defendant’s duty of care to properly and adequately provide for waterproofing has been 
discharged and I so find and hold accordingly. This is also supported by the testimony of PW5 that either a 
cemetitious brushed-on or laid membrane type of waterproofing system has to be applied beneath the tiles of the 
base and walls of the Swimming Pool to resist the ingress of water through the pointing of the tile grout joints.

[123]However and in view of the prestigious status of this Condominium, I find and hold that the brushed-on 
waterproofing system applied to the Swimming Pool should be expected to last for 10 years but the waterproofing 
system has already failed prematurely after 3 years.

[124]In the circumstances, I find that the First Defendant breached its duty of care to the Plaintiff by having failed to 
ensure that the workmanship of the brushed-on waterproofing system applied is fit and adequate for its purpose to 
prevent the ingress of water in the Swimming Pool. In other words, the waterproofing system in the Condominium is 
defective. I am nonetheless mindful from the evidence adduced that the Swimming Pool is not unfit for its purpose 
and that its supporting concrete structure is still structurally safe and sound. In this regard, the Swimming Pool was 
at all material times never shut down precluding the residents from using the pool.

[125]Finally in respect of the Open Deck Defect, I found in paragraph [88] above that the leakage in the Open Deck 
is caused by the deterioration of the pointing grout in the joints of the granite tiles over time. PW4 himself conceded 
to the fact that the joints need to be maintained and repaired if and when the joints are damaged as follows:

“Q: So are you saying that there is no need to maintain the grouting between tiles?

A: There is no, I’m not saying, I say there is a need to maintain if they are damaged.

Q: Yes, so I’m saying that. If it’s damage, it’s no longer there. So you need to, you need to redo the grouting, isn’t it? That’s 
all I’m saying.

A: You need to redo the grouting if they are damaged.

Q: Yes, that’s what I’m saying. So do you agree with it?

A: I agree with you.” 

[126]The Plaintiff pleaded that the First Defendant failed to use proper materials and/or workmanship in 
waterproofing and/or failing to take suitable measures to prevent the penetration of dampness and moisture into the 
driveway, garden, CMJ and landscaped areas, resulting in water seepage to the levels below which arguably 
included the Open Deck.

[127]I have in paragraphs [85] and [86] above held that the Open Deck need not be waterproofed. According to 
PW5, the tile grout is water resistant. In addition and unlike the Swimming Pool, the Open Deck tile joints are not 
constantly subjected to retained water and are therefore repairable after regular inspection as and when they are 
discovered to have deteriorated. However, I find there is no evidence adduced before me that this regular 
inspection and hence maintenance have been done. Again just like the CMJ, the First Defendant cannot be faulted 
for problems that arise from lack of maintenance or repair of the pointing of the tile joints in the Open Deck; see the 
Hong Kong case of Loke Yuen Jean Tak Alice v Wong Kit Ying & Anor  [2019] HKCU 2916; see also Tenaga 
Nasional Malaysia v Batu Kemas Industri Sdn Bhd and another appeal  [2018] 5 MLJ 561.

[128]In the premises, I find and hold that the First Defendant did not breach its duty of care owed to the Plaintiff in 
respect of the Open Deck leakage.

[129]In view of the First Defendant’s breach of its duty of care in respect of the workmanship of the brushed-on 
waterproofing system applied to the Swimming Pool base and walls, I find that the Plaintiff has in consequence 
suffered loss or damage in having to repair the waterproofing system.

[130]Consequently and in the circumstances, I find and hold that the First Defendant is negligent as claimed by the 
Plaintiff in respect of the Swimming Pool Defect.
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[131]Moving on to the Second Defendant, the Plaintiff contended that the Second Defendant is negligent in that the 
Second Defendant:

(i) failed to carry out an independent and/or adequate inspection of the common property of the Condominium 
when the Second Defendant was appointed as property manager in 2007;

(ii) failed to carry out proper and/or adequate remedial works to rectify the water leakages in the car park 
which persisted from 2009 until 2012 notwithstanding repeated rounds of rectification works undertaken by 
the First Defendant and/or the Second Defendant;

(iii) failed to carry out or engage an independent and/or adequate inspection of the water leakages at the 
carpark below the Swimming Pool, which were not identified as leakages from the Swimming Pool and 
Open Deck until inspected by PW4 in 2015; and

(iv) failed to obtain copies of the critical documents for the maintenance and management of the 
Condominium, such as the structural plans and waterproofing warranties throughout its tenure as property 
manager from 2007 to 2012.

[132]However I observed the Plaintiff has pleaded as follows in its statement of claim:

“49. The Plaintiff avers that a reasonably competent and prudent managing agent and/or property manager would have 
inspected the common property of a stratified property within a reasonable time after being appointed to ascertain whether 
any maintenance related issues and/or construction defects present. At all material times from its appointment in 2007 until 
the appointment of Crest on 1-4-2012, E&O CS owed a duty of care to the owners and occupiers of Dua Residency, 
including the Dua Residency Property, in their capacity as a prudent and reasonably competent managing agent and/or 
property manager of Edisi and/or E&O. The Plaintiff avers that the Defects and/or Swimming Pool Defects were caused 
wholly or partly and/or exacerbated by E& O CS’s negligence and in breach of the aforesaid duty of care.

PARTICULARS OF NEGLIGENCE

(i) failed to inspect and/or procure the inspection by qualified persons of the Dua Residency Common Property within 
a reasonable time after being appointed by Edisi as managing agent and/or property manager of Dua Residency 
or at all, and despite being requested to so by the Plaintiff;

(ii) failed to timeously undertake all and/or any of the repair work necessary to address the Defects, Swimming Pool 
Defects and/or related issues pertaining to the Dua residency Common Property;

(iii) failed to inform any of the owners and/or occupiers of Dua Residency on the state of the Dua Common Property 
and any related issues therein;

(iv) failing to properly manage and maintain the Dua Residency and/or Dua Common Property and to repair the 
Defects and/or Swimming Pool Defects within a reasonable time or at all, resulting in further and/or additional 
damage being caused to the Dua Residency Property.”

[133]I find that the Plaintiff’s contentions now seem to be to a considerable extent in departure from its pleaded 
case save as to failure to carry out an independent and/or adequate inspection of the common property of the 
Condominium when the Second Defendant was appointed as property manager in 2007 which is in consonance 
with paragraph 49 (i) of its statement of claim. It is trite law that parties are bound by their pleadings as seen in the 
Federal Court case of RHB Bank Bhd (substituting Kwan Yik Bank Bhd) v Kwan Chew Holdings Sdn Bhd  [2010] 2 
MLJ 188 where James Foong FCJ held as follows:

“It is trite that a party is bound by its pleadings and it is not the duty of the court to create or invent a cause of action or 
defence under the guise of doing justice.”

See also Giga Engineering & Construction Sdn Bhd v Yip Chee Seng & Sons Sdn Bhd & Anor  [2015] 6 MLJ 449 
FC.

[134]That notwithstanding and to establish the existence of a duty of care, the Plaintiff further contended that the 
Second Defendant ought to but is, at all material times, not registered with the Board of Valuers, Appraisers and 
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Estate Agents (“Board”) pursuant to ss. 19 and 21(1) of the Valuers, Appraisers and Estate Agents Act 1981 
(“VAEAA”) which provide as follows:

“19. Subject to the provisions of this Act a registered valuer or appraiser who has been issued with an authority to practice 
by the Board shall be entitled to practice his profession and shall be authorized to undertake –

…

(c) property management and the making or checking of inventories of furniture, fixtures, trade stocks, plant or machinery 
and other effects.

...

21.(1) No person shall unless he is a registered valuer or appraiser and has been issued with an authority to practise under 
section 16 –

…

(a) practice or carry on business or take up employment under any name, style or title containing the words “Valuer”, 
“Appraiser”, “Land Economist”, “Property Consultant”, “Property Manager” or the equivalent thereto in any language or 
bearing any word whatsoever in any language which may reasonably be construed to imply that he is a registered valuer or 
appraiser;

(aa) act as a property manager;

(c) undertake for a fee or other consideration any of the work enumerated in section 19;

...”

In addition, the Board on 1 June 2010 introduced the Malaysian Property Standards pursuant to s. 10(g) of the 
VAEAA but the Second Defendant failed to comply with them.

[135]According to the Plaintiff, the statutory duties prescribed in the Property Management Standard justified the 
imposition of a common law duty of care on the Plaintiff because the Second Defendant being a property manager 
of the Plaintiff between July 2007 and April 2012 knew or ought to have known of its strict duties prescribed by the 
Property Management Standards as well as, by extension, knew or ought to have known that all the residents of the 
Condominium would rely on the Second Defendant’s strict performance of its duties based on the Property 
Management Standards.

[136]Moreover, the Plaintiff relied on the Scottish case of Martin Hines & Anor v King Sturge LLP  [2010] CSIH 86 
where Lord Osborne held as follows where the property manager was sued in negligence by tenants for failing to 
regularly check and maintain the fire alarm system:

“[48] It seems to me to follow from the material to which I have referred that the respondents knew or ought to have 
known that, if nothing were done by them to achieve the reconnection of the telephone line, the benefit of the 
remote monitoring of the alarm system would be lost with the consequence that is obvious. Thus, I consider that 
the foreseeability element of the Caparo tripartite test could be satisfied in the circumstances of this case.

[49] Proceeding upon the basis that the Caparo tripartite test is a useful guide in the circumstances of this case, the 
next question which must be addressed is whether there was a relationship of proximity between the respondents and the 
reclaimers. There is no doubt that the reclaimers’ averments about their own position in the occupation of the building are 
sparse. They refer to the reclaimers as being “tenants”, but no specification at all is given as to the terms of the leases 
which they might have enjoyed. However, what they do aver at page 14C-D of the reclaiming print is this:”Further 
explained and averred that the annual service charge paid by the tenants including the first and second pursuers 
under the terms of their Lease included payment for Fire Alarm testing and maintenance”.It is plain on their 
averments, that, whatever might have been the precise legal basis for the reclaimers’ occupation of the relevant parts of the 
building, they must have been in lawful occupation of those parts. That is a reasonable inference from what they aver and 
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indeed, there is no suggestion to the contrary. In these circumstances, in my opinion, it might well not be difficult for the 
reclaimers to argue successfully that there was a relationship of proximity between them and the respondents, as 
managing agents, with responsibilities for the management of the building on behalf of the landlords. By way of 
illustration, section 3 of the Occupiers Liability (Scotland) Act 1960 plainly recognises the potential for landlords to owe 
delictual duties of care to tenants and others, notwithstanding the contractual foundation of the landlord-tenant relationship. 
If landlords can incur liability on that basis, to my mind, it is not impossible to conceive of their responsible contractors, 
agents or employees, incurring similar liability where primary wrongdoing can be laid at their door.

[50] In relation to the fire alarm and monitoring system, the payment of service charges by the reclaimers, to my mind, 
would indicate that they inevitably relied upon the availability of that system in a functional condition. Thus 
departing for a moment from consideration of the Caparo tripartite test as such, it could be argued, in my opinion that there 
was also reliance on the part of the reclaimers on the performance by the respondents of their responsibilities with 
due care. In view of the limited circumstances in which the special relationship test of White v Jones has been applied, I 
would hesitate in concluding that that test could necessarily be satisfied in the circumstances of this case, although I would 
not exclude that possibility, especially having regard to the fact that the development of this area of the law is seen as a 
process of incrementalism. However, the position may be clearer in relation to the application of the extended Hedley Byrne 
test.

[51] Reverting to the possible application of the Caparo tripartite test, it is evident from the reclaimers’ pleadings that they 
do not claim that there were ever any direct dealings between the reclaimers and the respondents as managing 
agents. However, I do not regard that state of affairs as necessarily fatal to the advancing of a claim such as is 
involved here. It appears to me that there may be a relationship of proximity between parties consistently with 
there being no direct dealings between them, a situation resulting from the nature of the position occupied by one 
in relation to the other. It appears to me that my view in this regard is consistent with what was said in White v Jones at 
page 271 by Lord Browne-Wilkinson. There he said at letter G-H: “Thus, a trustee is under a duty of care to his 
beneficiary whether or not he has had any dealing with him: indeed he may be as yet unborn or unascertained and 
therefore any direct dealing would be impossible”. Further, at page 272A-B he said: “Thus, in my judgment, Nocton 
demonstrates that there is at least one special relationship giving rise to the imposition of a duty of care that is 
dependent neither upon mutuality of dealing nor upon actual reliance by the plaintiff on the defendant’s actions”.

[52] However, there is one further feature of the present case that appears to me of some importance in the present 
context. As was submitted on behalf of the reclaimers and can be inferred from their averments, the occupants of the 
building, including the reclaimers, had no way of knowing that the dedicated telephone line had been 
disconnected on account of unpaid British Telecom accounts. As already pointed out, they averred that they were 
paying a service charge which was intended to meet the costs of the system. In these circumstances it would be 
wholly understandable if the reclaimers and other occupants of the building in a similar position were under 
necessity of relying upon those responsible for the management of the building to ensure that there was no 
prolonged disconnection of the telephone line for that reason. Thus there would appear to be a degree of reliance 
by the reclaimers and others upon, in this instance, the respondents to perform their duties with reasonable care.

[53] The third element in the tripartite Caparo test is of course the issue of whether it would be fair, just and reasonable for 
the liability relied upon to be imposed upon the respondents. While I would not wish at this stage to reach any concluded 
view about this matter, in view of the course of action which I propose to your Lordships, it appears to me for the several 
reasons which I have already expressed that a case could be made that that test also was satisfied. In all these 
circumstances I have reached the conclusion that I cannot hold that, if all the reclaimers’ averments were proved, their 
claim would be bound to fail.” (emphasis added)

[137]The Second Defendant in opposition retorted that the Second Defendant’s non-registration with the VAEAA is 
not a pleaded issue. Be that as it may, the VAEAA does not confer a private cause of action on persons not 
specified in the statute. That aside, the Property Management Standards is merely a code of good practice without 
any force in law unlike by-laws which are subsidiary legislation. They are hence not binding upon the Second 
Defendant.

[138]Furthermore, the Second Defendant stated that by s. 2 of the VAEAA the property manager means a person, 
firm or a company who on behalf of the owner of any land, building and any interest therein manages and controls 
such land, building and interest to maintain or increase the investment in or physical worth of such property. In this 
regard, the Second Defendant has at all material times acted on the instructions of the JMB/Plaintiff between 2007 
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until April 2008. The Second Defendant therefore did not have sole control over the common property of the 
Condominium. Thereafter, the JMB refused to finalise and execute the contract agreement furnished by the Second 
Defendant because of the infighting going on within the JMB. Nonetheless, the Second Defendant still acted under 
the instructions of the JMB.

[139]The Plaintiff is plainly the successor of the JMB and the First Defendant prior thereto. However, the 3 leakage 
problems pursued by the Plaintiff were discovered in 2010 during the tenure of the JMB. Although the contract 
agreement furnished by the Second Defendant has not been executed by the JMB, there was nonetheless 
continuing maintenance of the Condominium carried out by the Second Defendant duly remunerated until the 
Second Defendant was replaced by CCS in April 2012. In the circumstances, I find that there was an implied 
contract between the Plaintiff’s precursor and the Second Defendant; see Kondisi Utama Sdn Bhd v Baltic Agencies 
Pte Ltd & Another Appeal  [2018] 9 CLJ 561 FC. In that case, Zaharah Ibrahim FCJ (later CJ (Malaya)) held as 
follows:

“[74] The Court of Appeal held that “these contracts are contracts implied in fact. A contract implied in fact is not expressed 
by the parties, but rather suggested from the facts and circumstances that indicate a mutual intention to contract. 
Circumstances exist that, according to the ordinary course of dealing and common understanding, demonstrate such an 
intent that is sufficient to support a finding of implied contract. We found this to be the case based on the evidence before 
the court”. The Court of Appeal quoted the following passage from Chitty’s on Contract :

Agreement is not a mental state, but an act, and as an act, is a matter of inference from conduct. The parties are to be 
judged not by what is in their minds but by what they have said or written or done

[75] Was the Court of Appeal correct in making the finding that implied contracts subsisted between the parties? 
Unfortunately, in their broad grounds, the Court of Appeal did not explain the reasons for their finding. Therefore, we need 
to examine the relevant oral and documentary evidence, in particular the conduct of the parties, in order to answer that 
question.

...

[105] The question we need to answer, as we have stated earlier, is whether the Court of Appeal was correct in its findings 
that an implied contract had been made partly in writing (based on the letters mentioned above) and partly by conduct 
and/or performance between Baltic and Kondisi and between EPIC and the unincorporated JV.

...

[119] The only reasonable conclusion that we can make is that the amount of USD100,000 was indeed paid by Kondisi on 
18 October 2011 (one day after it purportedly accepted the letter of offer for the works issued by EPIC) in payment of its 
share of the amount in AA Dredger’s invoice. This supports the existence of the JV and the contract between EPIC and the 
JV.”

[140]As the result and since there is the availability of a practical alternative contractual remedy for the Plaintiff, I 
find and hold that the existence of the duty of care should accordingly be negated on policy consideration 
notwithstanding there may be close proximity between the parties. Thus, the Scottish case of Martin Hines & Anor v 
King Sturge LLP (supra)  is distinguishable on its own facts. Be that as it may, I further find that the Second 
Defendant is also not an independent autonomous body that can unilaterally decide and go ahead to do all required 
repairs to the common property of the Condominium by reason that they must only be done with the prior approval 
of the JMB/Plaintiff. This is obvious for purposes of financial control and accountability. In my view, the absence of 
autonomy on the part of the Second Defendant also negates the existence of the duty of care on policy 
consideration.

[141]Additionally, I find and hold that the VAEAA does not support the finding of the existence of a duty of care on 
the part of the Second Defendant which is unregistered with the Board pursuant to the statute. If there is any need 
of registration by the Second Defendant under the VAEAA, the recourse for non-registration is for the Board to 
enforce the penalty prescribed in the VAEAA against the Second Defendant but not to afford the Plaintiff a private 
law cause of action.

[142]Consequently and upon so finding that there is no duty of care owed by the Second Defendant to the Plaintiff, 
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it is unnecessary for me to determine whether the Second Defendant breached its duty of care as pleaded by the 
Plaintiff and the resultant loss and damage suffered. Put simply, I find that the Second Defendant is not negligent 
contrary to that as pursued by the Plaintiff.

(III) Limitation of Action/Laches

[143]The Defendants, in defence contended that the Plaintiff’s action is barred by limitation and/or laches.

[144]Since I have dismissed the Plaintiff’s causes of action against the First Defendant for breach of contract and 
breach of statutory duty as well as cause of action against the Second Defendant for negligence, the defence of 
limitation of action and laches are now relevant only to the Plaintiff’s claim against the First Defendant for 
negligence.

[145]In this respect, the First Defendant contended that the Plaintiff’s claim is time barred because the 
management committee of JMB discovered the defects in the CMJ, Swimming Pool and Open Deck as early as 
back in 2010 when water leakage had been detected under planter boxes and Swimming Pool and that the delay in 
the filing of the suit is caused by the management committee of the JMB which is the precursor of the Plaintiff.

[146]In opposition, the Plaintiff denied the First Defendant’s contentions and counter contended that the water 
leakage is not the defect but merely a symptom of the failure of the waterproofing in the Swimming Pool.

[147]According to the Plaintiff, when water leakage at the carpark areas was observed in 2010, the JMB did not 
have any reason to engage any independent experts to identify the root cause of the water leakage because the 
Second Defendant informed the JMB at the JMB’s 3rd AGM held on 9 October 2010 that the “carpark leakages were 
rectified”.

[148]Furthermore, the Swimming Pool Defect was also not discovered by:

(i) the Defendants’ structural engineer, Permatang Bakti/VSL Engineers, who carried out CFRP strengthening 
works at the concrete slabs underneath the Swimming Pool and Open Deck in 2011; and

(ii) the Defendants’ own consultants, TSSC Lim and GDP Architects, who inspected the carpark of the 
Condominium in 2011 .

[149]The Swimming Pool Defect was only discovered by the Plaintiff in December 2015 when T-Corp Engineers 
2015 Report was issued to the Plaintiff. Hence, the Plaintiff contended that the earliest that the Plaintiff could only 
have, with reasonable diligence, discovered the latent defects present in December 2015 after having received and 
reviewed T-Corp Engineer’s report.

[150]The law on limitation is provided in s. 6(1) of the Limitation Act 1953 (“LA”) which reads:

“6(1). Save as hereinafter provided the following actions shall not be brought after the expiration of six years from the date 
on which the cause of action accrued, that is to say-

(a) actions founded on a contract or on tort;

(b) actions to enforce a recognisance;

(c) actions to enforce an award;

(d) actions to recover any sum recoverable by virtue of any written law other than a penalty or forfeiture or of a sum 
by way of penalty or forfeiture.”

There is presently s. 6A of the LA which deals with limitation relating to latent defects which was inserted pursuant 
to the Limitation (Amendment) Act 2018. This provision is inapplicable because this Suit was filed prior to the 
coming into force of the amendment.

[151]The Court of Appeal in AmBank (M) Bhd v Abdul Aziz bin Hassan & Ors  [2010] 7 CLJ 663 adopted the 
principle enunciated in the English House of Lords case of Pirelli General Cable Works Ltd v Oscar Faber & 
Partners  [1983] 2 AC 1 that the cause of action arose when the damage came into existence and not when the 
damage was discoverable for purposes of limitation of action. In that case, Abdul Malik Ishak JCA held as follows:
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“[34] It is trite law that a cause of action founded in tort accrues when the appellant suffers damage (Goh Kiang Heng v. 
Mohd Ali Abd Majid (supra) ).”

[152]Subsequently in the Court of Appeal case of AmBank (M) Bhd v Kamariyah bte Hamdan & Anor  [2013] 5 MLJ 
448 held that where the plaintiff could not have discovered, by the exercise of any reasonable diligence, whatever 
negligence on the part of the defendant, no cause of action could have arisen. In that case, Jeffery Tan JCA (later 
FCJ) held as follows:

“[23] We were invited to consider AmBank (M) Bhd v Abdul Aziz bin Hassan & Ors  [2010] 3 MLJ 784, ... The High Court 
struck out the claim on the ground that it was statute barred. On appeal, the sole issue was whether the cause of action 
was brought after the expiration of six years from the date in which the cause of [2013] 5 MLJ 448 at 464 action in contract 
or tort accrued. Dismissing the appeal, the Court of Appeal held (i) that the only test to ascertain limitation is housed in s 6 
of the Limitation Act, regardless of whether the plaintiff discovers the damage, (ii) that a cause of action in contract accrued 
on the date of the breach, and (iii) that cause of action in tort accrued when the appellant suffered damage, that is when the 
third party assignment was executed on 6 April 1999.

[24] All except that in view of the aforesaid decisions of the apex court on the date of accrual of the cause of action, and the 
discoverability rule as espoused and or endorsed in Wardley, Central Trust, and Law Society, we must respectfully decline 
to defer to the ruling that time would run regardless of whether damage was or could be discovered.”

[153]In light of the conflicting cases of the Court of Appeal, I am liberty to follow the one that is most appropriate in 
my view and in the circumstances; see Dalip Bhagwan Singh v Public Prosecutor  [1998] 1 MLJ 1 FC. I therefore 
preferred the latter case of AmBank (M) Bhd v Kamariyah bt Hamdan & Anor (supra)  which has cogently analysed 
the earlier case of AmBank (M) Bhd v Abdul Aziz bin Hassan & Ors (supra) .

[154]On the facts here, the Plaintiff steadfastly contended that the Swimming Pool Defect was only discoverable in 
2015 after reviewing the T-Corp Engineers’ 2015 Report whereas the First Defendant contended that the Swimming 
Pool Defect was already known since 2010 where water leakage was already detected. I accept the Plaintiff’s 
contention that the water leakage is symptomatic but not cause of the Defect unless a thorough investigation had 
been conducted to ascertain the cause. There could have been a myriad of causes such as seepage through the 
Swimming Pool base slab due to crack of the structural concrete or permeability through the slab due to inadequate 
waterproofing or from other sources un-associated with the Swimming Pool. It is only conclusive from T-Corp 
Engineer’s 2015 Report that there were water seepage and leakages directly underneath the Swimming Pool and 
surrounding Pool Deck areas through the concrete slab. In the English case of Pearson Education Ltd v The 
Charter Partnership Ltd  [2005] EWHC 2021 TCC, it was held that the only way that a defect can be readily 
discovered is if it is visible to the user of the building or otherwise discovered by a competent professional upon an 
inspection, survey or examination.

[155]In the circumstances, I therefore find that the Swimming Pool Defect was only discovered by the Plaintiff with 
reasonable diligence in December 2015. Since this Suit has been filed in October 2017, this is well before the 
expiry of the limitation period.

[156]As to laches allegedly occasioned by delayed filing of the Suit, the First Defendant contended that the JMB 
knew about the water leakage in 2010 but waited until 2012 to engage Architect Centre to conduct an inspection of 
the common property of the Condominium because there was a lot of in-fighting in the JMB and the JMB was 
reluctant to expend any monies despite “being flushed [sic] with money”. Furthermore the Defendants had, on a 
purely goodwill basis, offered to pay for some of the rectification works in March and December 2014, to which the 
Plaintiff never responded, thereby delaying the filing of the suit further.

[157]However the Plaintiff responded that First Defendant’s contention that the JMB only appointed Architect 
Centre to inspect the common property of the Condominium 2 years after the water leakage was discovered in the 
carpark in 2010 because there were “squabbles” amongst the members of the JMB and as such, they could not 
come to an agreement about appointing Architect Centre is misplaced. This is because the in-fighting or 
“squabbles” referred to by the First Defendant did not relate at all to the JMB’s decision to appoint Architect Centre 
in October 2011, as testified by PW3 as follows:
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“Q: Now a suggestion was made to you, Mr Kapadia that the alleged in-fighting among members of the MC prevented it 
from essentially taking action and you disagreed and you wanted to give an explanation.

A: Yes. The Committee as a whole was working perfectly. There was one member and I can refer to her by name, Gillean 
Tan who was obstructive although she was Chairman, she would go on changing any consensus that was reached she 
would just dismiss it as though it was nothing and she behaved as though she was the Chairman in the Company rather 
than a residential organisation or committee and she would dictate to staff, interfere with the progress of any decision made 
by the Committee and that’s what the in-fighting is referred to. She refused to resign when asked to do so.”

According to the Plaintiff, the JMB did not appoint Architect Centre until October 2011 notwithstanding that the 
water leakage was first observed in 2010 because in May 2010, the Defendants represented to the JMB that works 
had been carried out to solve the Swimming Pool water leakage, and that it would be better for the Defendants’ own 
consultant engineers and architects to instead conduct the inspection. Moreover in October 2010, the Defendants 
informed the JMB that rectification works to solve the water leakage were already carried out and the Defendants in 
2011 eventually appointed TSSC Lim and GDP Architects to conduct an inspection of the common property of the 
Condominium. TSSC Lim and GDP Architect’s 2011 Reports were accordingly provided to the JMB in August 2011.

[158]It thereafter only took 2 months after the issuance of TSSC Lim and GDP Architects’ August 2011 Reports for 
the JMB to appoint Architect Centre in October 2011. The JMB did not therefore delay the appointment of Architect 
Centre for 2 years because of any in-fighting that had occurred within the JMB as alleged by the First Defendant.

[159]In addition, the Plaintiff responded that the First Defendant’s allegation that the JMB was reluctant to spend 
money to appoint Architect Centre despite being “flushed with money” is similarly misplaced. The Plaintiff reiterated 
that the JMB only took 2 months after the issuance of TSSC Lim and GDP Architects’ 2011 Reports in August 2011 
to appoint Architect Centre in October 2011.

[160]As to the First Defendant’s allegations that the Defendants had, on a purely goodwill basis, offered in 
settlement to pay for some of the rectification works in March and December 2014 to which the Plaintiff never 
responded and thereby delaying the filing of the suit further, the Plaintiff contended that its non response must be 
viewed in the context of the negotiations held between the Plaintiff and the Defendants to discuss the CMJ Defects 
identified by Architect Centre’s 2012 Report between 2012 and 2014. These negotiations culminated in a common 
understanding reached on 8 May 2014 that E&O would only pay for the repair costs and/or carry out repairs 
attributed to latent defects. Nonetheless, the Plaintiff by letter dated 14 August 2014 reminded the First Defendant 
that the Plaintiff and E&O had previously already identified the relevant rectification works for the CMJ Defects and 
enquired when the First Defendant would commence the necessary repairs thereto. However E&O and/or the First 
Defendant failed and/or refused to commence any repair works whatsoever. Finally, the First Defendant by its letter 
dated 31 December 2014 offered a paltry sum of RM316,160.00 to the Plaintiff in full and final settlement towards 
the claims of the Plaintiff. The Plaintiff did not respond to this settlement offer of the First Defendant because the 
Plaintiff took the position that the Defendants had reneged on its earlier promise to rectify the CMJ Defects.

[161]Consequently, the Plaintiff thereafter without further delay, appointed T-Corp Engineers in 2015 to investigate 
on the findings of Architect Centre and assess the viability of the remedial actions and the Plaintiff instituted this suit 
within a reasonable time after having reviewed T-Corp Engineer’s 2015 and 2016 Reports respectively.

[162]From the evidence adduced before me, I am satisfied with the Plaintiff’s explanations on its course of conduct 
between 2010 and 2017 which finally led to the institution of this Suit in October 2017 and I find that the Plaintiff’s 
actions were reasonable in the circumstances. In the Federal Court case of Kumpulan Darul Ehsan Bhd v Mastika 
Legenda Sdn Bhd  [2017] 7 CLJ 525, Richard Malanjum CJSS (later CJ) held as follows:

“...And since ‘no failure or delay by any party in exercising any rights hereunder or conferred by law shall operate as a 
waiver thereof’ we find no basis to call upon equity in aid to the case of the defendant. As such, we agree with the Court of 
Appeal that in this case laches and unreasonable delay do not arise...”

[163]In the premises, I do not therefore find that the Plaintiff unreasonably delayed the prosecution of its claims to 
attract or afford the First Defendant the defence of laches too.
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(IV) Measure of Damages

[164]In view of my findings in paragraph [130] above, I will now delve into the Plaintiff’s claimable damages 
specifically on the repair and rectification of the Swimming Pool Defect.

[165]The measure of damages for negligence has been dealt by the Federal Court in Taiping Poly (M) Sdn Bhd v 
Wong Fook Toh (t/s Kong Wah Trading Co) & Ors  [2018] MLJ Supp 312 where Richard Malanjum CJSS (later CJ) 
held as follows:

“[18] Consistent with the established principle of law in award of damages, it is compensatory, that is, to put the plaintiff in 
the same position he would have been had the wrong not been committed (see: Livingstone v Rawyards Coal Co  (1880) 5 
App Cas 25). Put in another way it is ‘… to approach the assessment of damages in this case, in my view, is to compare 
the position in which the applicants might have been expected to be if the misleading conduct had not occurred with the 
situation they were in as a result of acting in reliance on that conduct (see Esso Petroleum Co Ltd v Mardon  [1976] 2 All 
ER 5;  [1976] QB 801. This is the same (as), or analogous to, the general principle respecting the measure of damages in 
tort’ (see: Brown and another v Jam Factory Pty Ltd and another  (1981) 35 ALR 79.”

In other words, the damages awarded is compensatory.

[166]In the English House of Lords case of East Ham Corporation v Bernard Sunley & Sons Ltd  [1966] AC 406 HL, 
Lord Cohen held as follows:

“...Dealing with this subject, the learned editors of Hudson’s Building and Engineering Contracts, 8th ed. (1959) say at page 
319 that there are in fact three possible bases of assessing damages, namely, (a) the costs of reinstatement; (b) the 
difference in cost to the builder of the actual work done and work specified; or (c) the diminution in value of the work due to 
breach of contract. They go on: “There is no doubt that wherever it is reasonable for the employer to insist upon 
reinstatement the courts will treat the cost of reinstatement as the measure of damage.” In the present case it could 
not be disputed that it was reasonable for the appellants to insist upon reinstatement and in these circumstances it 
necessarily follows that on the question of damage the trial judge arrived at the right conclusion. In the result I would allow 
the appeal with costs.” (emphasis added)

[167]Subsequently in the English House of Lords case of Ruxley Electronics and Construction Ltd v Forsyth  [1996] 
AC 344 HL, Lord Jauncey held as follows:

“I take the example suggested during argument by my noble and learned friend, Lord Bridge of Harwich. A man contracts 
for the building of a house and specifies that one of the lower courses of brick should be blue. The builder uses yellow brick 
instead. In all other respects the house conforms to the contractual specification. To replace the yellow bricks with blue 
would involve extensive demolition and reconstruction at a very large cost. It would clearly be unreasonable to award to 
the owner the cost of reconstructing because his loss was not the necessary cost of reconstruction of his house, 
which was entirely adequate for its design purpose, but merely the lack of aesthetic pleasure which he might have 
derived from the sight of blue bricks. Thus in the present appeal the respondent has acquired a perfectly serviceable 
swimming pool, albeit one lacking the specified depth. His loss is thus not the lack of a useable pool with consequent 
need to construct a new one. Indeed were he to receive the cost of building a new one and retain the existing one 
he would have recovered not compensation for loss but a very substantial gratuitous benefit, something which 
damages are not intended to provide.

…

It was submitted that where the objective of a building contract involved satisfaction of a personal preference the only 
measure of damages available for a breach involving failure to achieve such satisfaction was the cost of reinstatement. In 
my view this is not the case. Personal preference may well be a factor in reasonableness and hence in determining 
what loss has been suffered but it cannot per se be determinative of what that loss is. My Lords, the trial judge found 
that it would be unreasonable to incur the cost of demolishing the existing pool and building a new and deeper 
one. In so doing he implicitly recognised that the respondent’s loss did not extend to the cost of reinstatement. He 
was, in my view, entirely justified in reaching that conclusion.
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...

It only remains to mention two further matters. The appellant argued that the cost of reinstatement should only be allowed 
as damages where there was shown to be an intention on the part of the aggrieved party to carry out the work. Having 
already decided that the appeal should be allowed I no longer find it necessary to reach a conclusion on this matter. 
However I should emphasise that in the normal case the court has no concern with the use to which a plaintiff puts 
an award of damages for a loss which has been established. Thus irreparable damage to an article as a result of a 
breach of contract will entitle the owner to recover the value of the article irrespective of whether he intends to replace it 
with a similar one or to spend the money on something else. Intention, or lack of it, to reinstate can have relevance 
only to reasonableness and hence to the extent of the loss which has been sustained. Once that loss has been 
established intention as to the subsequent use of the damages ceases to be relevant.” (emphasis added)

Additionally Lord Mustill held as follows:

“As my Lords have shown, the test of reasonableness plays a central part in determining the basis of recovery, and 
will indeed be decisive in a case such as the present when the cost of reinstatement would be wholly disproportionate 
to the non-monetary loss suffered by the employer.” (emphasis added)

Finally Lord Lloyd held as follows:

“I fully accept that the courts are not normally concerned with what a plaintiff does with his damages. But it does not 
follow that intention is not relevant to reasonableness, at least in those cases where the plaintiff does not intend to 
reinstate.

…

But if, as the judge found, Mr. Forsyth had no intention of rebuilding the pool, he has lost nothing except the 
difference in value, if any.The relevance of intention to the issue of reasonableness is expressly recognised by the 
respondent in his case. In paragraph 37, Mr. Jacob says: ‘The respondent accepts that the genuineness of the parties’ 
indicated predilections can be a factor which the court must consider when deciding between alternative 
measures of damage. Where a plaintiff is contending for a high as opposed to a low cost measure of damages the 
court must decide whether in the circumstances of the particular case such high cost measure is reasonable. One 
of the factors that may be relevant is the genuineness of the plaintiff’s desire to pursue the course which involves 
the higher cost. Absence of such desire (indicated by untruths about intention) may undermine the 
reasonableness of the higher cost measure.’I can only say that I find myself in complete agreement with that 
approach, in contrast to the approach taken by the majority of the Court of Appeal.” (emphasis added)

[168]This case has also been recognised in the dissenting judgment of Gopal Sri Ram JCA (later FCJ) in the Court 
of Appeal case of Government of the State of Sabah v Suwiri Sdn Bhd  [2006] 1 MLJ 359 CA and later again by the 
Court of Appeal in Pan Malaysian Pools Sdn Bhd v Kwan Tat Thai & Anor and Other Appeals  [2018] 4 CLJ 323 
albeit they are not building defect cases.

[169]As for damages, the Plaintiff basically claimed based on costs of repair. In this regard, the Plaintiff engaged 
PW7 of TAQ Surveyors, to provide a professional estimate of the costs to be incurred in rectifying the following 
defects present:

(i) Swimming Pool;

(ii) Open Deck; and

(iii) CMJ. 

(collectively “Rectification Works”) This led to the preparation of a cost assessment report entitled “Cost 
Assessment Report No. 3” dated 5 April 2019 (“CAR”).

[170]The CAR was prepared and issued after a series of discussions between PW7, PW4 and PW6. The scope of 



Page 39 of 43
Dua Residency Management Corporation v Edisi Utama Sdn Bhd & Anor [2021] MLJU 140

works included in the CAR were based on and limited to the defects identified in PW6’s Architect Centre Property 
Inspection Report dated 28 January 2019, T-Corp Engineers’ 2015 Report, T-Corp Engineers’ Supplementary 
Report dated 12 February 2019, and TAQ Surveyors’ own visual inspections carried out at the Condominium. PW7 
adopted the following methodology in the production of the CAR:

(i) carrying out a site inspection and evaluation on the premises of the Condominium on 1 February 2019;

(ii) carrying out a quantification exercise on site and obtaining the relevant dimensions from the as-built 
drawings provided by the Plaintiff; and

(iii) preparing a cost assessment of the remedial works necessary to rectify latent defects present in the 
Swimming Pool, Open Deck and CMJ. 

[171]Generally, the CAR contains a total of 8 bills of quantities, comprising:

(i) Bill No. 1 : Preliminaries;

(ii) Bill No. 2 : Prime cost and provisional sums;

(iii) Bill No. 3 : Swimming pool;

(iv) Bill No. 4A : Pool deck (granite area);

(v) Bill No. 4B : Pool deck (turfing area);

(vi) Bill No. 5 : Playground;

(vii) Bill No. 6 : CMJ; and

(viii) Bill No. 7 : Professional fees.

[172]On 3 March 2020, PW7 carried out a selective tender exercise on behalf of the Plaintiff for the purpose of 
obtaining a range of cost estimates for the Rectification Works. The pre-selection criterion is that participating 
contractors were able to and had previously carried out works of a similar nature. This was imposed because the 
nature of the Rectification Works which comprise specialist trades such as waterproofing and tiling are specialist 
works. There were 6 tenderers that submitted their tenders. The Tender Evaluation Report dated 29 April 2020 
(“TAQ Surveyors’ Tender Evaluation Report”) was prepared and issued by TAQ Surveyors to tabulate and set out 
the differences in price levels of each of the 6 tenders with the cost estimates contained in the CAR. There was a 
further tender clarification exercise carried out by PW7 on 20 July 2020, amongst others, to:

(i) confirm that the tenderers understood the scope of rectification works described in the CAR;

(ii) highlight any items which were wrongly priced;

(iii) highlight pricing of items which were high or low; and

(iv) confirm the tenderers’ capacity or lack thereof to carry out the rectification works.

In the aforementioned tender clarification exercise, 5 of the 6 tenderers (except IBH Technology Sdn Bhd) attended 
and the Revised Tender Evaluation Report dated 27 July 2020 was prepared and issued by TAQ Surveyors to 
revise the tabulations previously set out in TAQ Surveyors’ Tender Evaluation Report.

[173]As for the Swimming Pool Defect specifically, the Plaintiff contended that the proposed Rectification Works on 
it as set out in the CAR are reasonable, necessary and proportionate to rectify the defects found therein because:

(i) replacing the waterproofing system of the entire Swimming Pool is the only practical and reasonable long 
term solution to resolve the water leakage from those areas. Polyurethane grouting, the remedy proposed 
by the Defendants’ expert, DW5 is insufficient and/or inadequate to resolve the water leakage from the 
Swimming Pool in the long term;

(ii) the composite waterproofing system proposed to be applied to the Swimming Pool in the CAR (as 
recommended by SIKA, a manufacturer and supplier of, amongst others, proprietary waterproofing 
systems), while comprising multiple layers, form one single waterproofing composite system, and not 
multiple waterproofing systems; and

(iii) the rectification works proposed in the CAR do not involve the reconstruction of a brand new Swimming 
Pool.
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[174]Since the water leakage through the Swimming Pool was caused by the failure of the existing waterproofing 
system installed in the Swimming Pool which were not designed as a “water-retaining structure” in accordance with 
BS 8007, the Plaintiff contended that this caused the concrete soffits underneath the Swimming Pool to delaminate 
and spall.

[175]Consequently, the Plaintiff relied on PW4’s proposal to resolve the water leakage through the Swimming Pool 
through the usage of a comprehensive waterproofing system be laid on the entire Swimming Pool. This method of 
repair was proposed because the replacement of the waterproofing system of the entire Swimming Pool and Open 
Deck is a long term permanent solution to arrest the recurrent water leakage issue. The alternative method of repair 
using polyurethane grouting is not suitable because it is only a temporary solution which will only last for 
approximately 5 to 10 years, after which the concrete soffits will again undergo delamination and spalling.

[176]The First Defendant in opposition relied on the expert opinion of DW5 that the method of repair as proposed 
by the Plaintiff is excessive and/or unnecessary because:

(i) it is not necessary to replace the waterproofing layer of the entire Swimming Pool and Open Deck;

(ii) polyurethane grouting is a suitable method to resolve the water leakage through the Swimming Pool; and

(iii) the installation of a waterproofing system is also not a long term solution.

[177]In this regard, DW6 accordingly prepared its cost estimate of the repair of the Swimming Pool based on 
polyurethane grouting as seen in Ukur Bahan Konsult’s Report on Cost of Repair Works dated 10 July 2020 
(“RCR”). The costs for the repair of the Swimming Pool Defect in the RCR has been based on DW5’s method 
statement which principally proposed polyurethane grouting injection repair to address the leakage because there 
were not many points of leakages observed directly beneath the Swimming Pool. The actual recorded numbers of 
leakage points observed by DW5 under the Swimming Pool are 11 points only. Consequently, DW5 proposed 
repair methodology is the inject polyurethane grouting beneath the Swimming Pool followed thereafter by drying the 
Swimming Pool to check for loose and delaminated tiles. The delaminated tiles would be replaced. Moreover, the 
tile joints shall be re-pointed and applied with Lo-Chlor leak sealer.

[178]According to the First Defendant, the Swimming Pool repair proposal of DW5 is adequate and thus reasonable 
in the circumstances.

[179]It is plain from the case authorities that the appropriate measure of damages centres on reasonableness and 
the pertinent question here is what ought to be the right methodology of repair of the Swimming Pool to arrest the 
leakage.

[180]First and foremost, I noted that neither party proposed to demolish and reconstruct the whole Swimming Pool 
as a water retaining structure based on BS 8007.

[181]Simply put, the Plaintiff’s repair proposal is re-waterproofing the whole Swimming Pool in contrast with the 
First Defendant’s proposal of plugging the leaks which are visible on the soffit beneath the Swimming Pool coupled 
with replacing delaminated tiles and joints detected on the deteriorated surfaces of the Swimming Pool which has 
been prior drained and dried up.

[182]I have no qualms that the Plaintiff genuinely intends to repair the Swimming Pool for the long term usage and 
enjoyment by all the residents of the Condominium. This is fact sensitive and the case of TTDI Jaya Sdn Bhd v Yew 
Hong Teng & Anor  [2017] 1 CLJ 436 cited by the First Defendant is distinguishable.

[183]Water leakage is often a notorious problem that is difficult to resolve. I have found in paragraph [83] above that 
the cause of the leakage is due to the waterproofing failure but the consequential reality is that detection of the 
precise source of the failure for purposes of rectification is impractical, if not, near impossible. By comparison, I find 
that the Plaintiff’s repair proposal is a comprehensive and permanent solution whereas the First Defendant’s repair 
proposal is a piecemeal and temporary solution to the Swimming Pool Defect. The latter is corroborated in that 
leakages continued to happen despite polyurethane grouting had already been done at the soffit of the Swimming 
Pool in 2016.

[184]In the premises, I find and hold that the Plaintiff’s repair proposal is reasonable in the circumstances. In so 
finding, I am mindful of the First Defendant’s contention that PW4 was himself seemingly ambivalent when he 
testified as follow:
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“Q: I need to take you to page 16, 1-6. You talked about ‘Dr Ch’ng observed that I concluded in my 2015 report that there 
was no significant distress that will immediately affect the structural integrity of Dua Residency’. So this is an observation by 
Dr Ch’ng about your 2015 report, your reply says ‘although I had observed’ so on so forth, there was no structural, sorry, 
structural integrity [of Dua Residency] was not affected [in 2015], I recommended [that] immediate structural repairs…’. and 
it goes on, your last sentence says here, I’ve already dealt with the temporary in nature and all that earlier, ‘as such, I 
recommended that the waterproofing layer of the Swimming Pool be replaced as a long term solution to the water seepage 
issue’. Again Mr Ch’ng, sorry Mr Tham, I have to put it to you, you did not make such recommendation whatsoever. In fact, 
your recommendation which I had showed you earlier said that was a drastic solution and it was an unpractical solution.

A: Drastic means cost effective, cost not effective, cost prohibitive when I say drastic means cost prohibitive. It doesn’t 
mean it’s no good solution, it’s a very good solution as Dr Ch’ng expert –

Q: But you didn’t say that, Mr Ch’ng –

A: I didn’t say that, I said drastic because –

Q: No, you didn’t say, Mr Tham, you didn’t say for example ‘this is a very good solution, this is a long term solution but it’s 
going to be very cost prohibitive’, you didn’t say that.

A: I say ‘drastic’, I used the word ‘drastic’ but I say cost prohibitive.

Q: But you also said unpractical.

A: I said unpractical because you have to not use the swimming pool for a long time.

Q: Yes but you also never said I, you are recommending this as a long term solution and the other one was a short term 
solution. You never said that in your earlier report.

A: Never say doesn’t mean it does not exist”

That notwithstanding, I am certain that PW4 was not conceding to the adoption and usage of other repair solutions 
particularly that proposed by DW5.

[185]Moreover I am also convinced that DW5’s repair proposal is apparently based on the assumption that water is 
seeping from the delaminated tiles of the Swimming Pool in a vertical direction and all the degraded tile pointing 
only. He did not address that the water leakage from the Swimming Pool could be via water seepage through the 
concrete slab travelling both downwards and sideways. That aside, I am satisfied that tile joints and pointing are 
never meant to act as a waterproofing barrier as confirmed by PW5 particularly in a water retaining type of 
structure.

[186]It is therefore appropriate that I assess the measure of damages based on the Plaintiff’s repair proposal. From 
the TAQ Surveyors’ Tender Evaluation Report, the costs of rectification of the Swimming Pool as quoted by the 
tenderers ranged between RM1,071,390.00 and RM2,590,012.20 excluding preliminaries and professional fees. 
The estimate by TAQ Surveyors is RM1,933,636.40 excluding preliminaries and professional fees. The 
preliminaries and professional fees in the TAQ Surveyors’ Tender Evaluation Report formed about 25% of the costs 
of rectification.

[187]I am aware that that there is a significant discrepancy between PW7 and DW6 on the estimated costs of SIKA 
waterproofing proposed to be applied to the Swimming Pool but I prefer the testimony of PW7 that the estimate of 
DW6 was probably for costs of material only without the costs of application of the waterproofing.

[188]Consequently, I assess the costs of rectification of the Swimming Pool averagely at RM2,000,000.00 + 25% 
for preliminaries and professional fees amounting to the total of RM2,500,000.00.

[189]I have in paragraph [83] above specifically found that the leakage is caused by the combination of poor 
workmanship of the brushed-on application and the deterioration or failure of the waterproofing system over time. 
The cause attributed to poor workmanship must be borne by the First Defendant but the cause attributed to 
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progressive deterioration must be borne by the Plaintiff because the waterproofing was not expected to last for the 
designed lifespan of the Condominium building structure of 60 years according to DW5. In the absence of the 
warranty of the waterproofing contractor furnished pursuant to the building contract, I find and hold that the 
waterproofing should be expected to last for 10 years for this high end condominium. However, it is a fact that the 
waterproofing had only withstood for about 3 years because water leakage was already detected in 2010. In the 
premises, I hence find that the First Defendant and the Plaintiff should fairly absorb 70% and 30% being their 
respective contribution to the blameworthiness. Accordingly, this is the sharing ratio of the rectification costs of the 
Swimming Pool and the First Defendant subject to any betterment in the new waterproofing system deployed.

[190]The proposed waterproofing system is a SIKA composite waterproofing system which comprises of the 
following:

(i) SIKA – SikaWall 168 Plaster mixed with Sika latex pre-packed mortar for plastering work on concrete 
surface to cover undulations on the Swimming Pool wall;

(ii) SIKA – Sikagrout 215: a protective screed layer to level the Swimming Pool base;

(iii) SIKA – Sika Tape F: a waterproofing and crack bridging sealing tape to be applied at the angle fillets of the 
Swimming Pool;

(iv) SIKA - Sikalastic-1 KMY: to act as a bonding agent between the levelling screed and waterproofing 
membrane;

(v) Schonox AB: a 3-ply waterproofing membrane applied throughout the whole Swimming Pool;

(vi) SIKA – Sikafloor 137: as protective screed throughout the Swimming Pool area (base, walls and floors); 
and

(vii) SIKA – Optiroc Tile Adhesive DW C2TW S2: a high performing waterproofing tile adhesive.

[191]I find that this SIKA composite waterproofing system is dissimilar to the brushed-on waterproofing system 
originally applied to the Swimming Pool. It is clearly a 3-ply membrane system that is superior to the brushed-on 
system. In other words, the repair proposal is betterment because they are not truly “apples for apples” 
comparatively. I am nonetheless mindful that as the result of the repair, all the existing tiles would have to be 
stripped off and replaced and refixed with brand new tiles that matched the existing finish. This is not betterment 
because the tile replacement is an inevitable necessity to repair the Swimming Pool waterproofing system.

[192]Accordingly, I further find and hold that the rectification cost of the Swimming Pool has also to be adjusted 
downwards for this proposed enhanced SIKA composite waterproofing system for purposes of my assessment of 
the measure of damages. In this respect, I assess that a 25% discount on the waterproofing costs is fair and 
reasonable to account for the betterment. From the TAQ Surveyors’ Tender Evaluation Report, my best estimate 
and assessment of the SIKA waterproofing cost is around RM300,000.00 as the waterproofing has been billed as 
part and parcel of several composite bill of quantities items therein. Thus the 25% downward adjustment is 
RM75,000.00.

[193]In the circumstances and after taking all relevant considerations into account, I therefore find and hold that the 
rectification costs of the Swimming Pool to be borne by the First Defendant is RM2,500,000.00 x 0.70 – 
RM75,000.00 amounting to the total of RM1,675,000.00.

[194]Furthermore, I am aware that the Plaintiff has also claimed for the sum of RM555,546.00 for the polyurethane 
grouting carried out by Structural Repairs in 2016. However and since this grouting was carried out both for the 
Swimming Pool and Open Decks, I assess and find that the First Defendant should fairly absorb RM250,000.00 for 
the Swimming Pool portion only.

[195]Finally, I am further aware that the First Defendant has contended that the repair of the Swimming Pool Defect 
was partly carried out in 2016 and the rest of the repair having been postponed till after the disposal of this suit 
notwithstanding it was discovered way back in 2010. This has thus resulted in increased repair costs due to 
inflation. I repeat paragraphs [156] to [162] above and find that it is reasonable of the Plaintiff to have postponed the 
repair; see Dodd Properties (Kent) Ltd v Canterbury City Council  [1980] 1 WLR 433. In that case, Megaw LJ held 
as follows:

“Indeed, where, as in the present case, there is serious structural damage to a building, it would be patently absurd, and 
contrary to the general principle on which damages fall to be assessed, that a plaintiff, in a time of rising prices, should be 
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limited to recovery on the basis of the prices of the repair at the time of the wrongdoing, on the facts here being two years, 
at least, before the time when, acting with all reasonable speed, he could first have been able to put the repairs in hand. 
Once that is accepted, as it must be, of practical reality remains in postulating that, in a tort such as this, the “general rule” 
is applicable. The damages are not required by English law to be assessed as at the date of breach.

The true rule is that, where there is a material difference between the cost of repair at the date of the wrongful act and the 
cost of repair where the repairs can, having regard to all the relevant circumstances, first reasonably be undertaken, it is the 
latter time by reference to which the cost of repairs is to be taken in assessing the damages, as stated in Lord Blackburn’s 
speech in Livingstone v Rawyards Coal Co.  (1880) 5 App. Cas. 25, at page 39, where he said that the measure of 
damages is “that sum of money which will put the party who has been injured, or who has suffered, in the same position as 
he would have been in if he had not sustained the wrong for which he is now getting his compensation or reparation”.

Summary of Findings

[194]In summary, I have found and held as follows:

Causative or Contributory Cause of Water Leakage

(i) For the CMJ Defect, the cause of the water leakage is due to the lack of maintenance or replacement of 
the joint sealant material in the CMJ which had deteriorated and failed over the years;

(ii) For the Swimming Pool Defect, the cause of the water leakage is due to the combination of poor 
workmanship of the brushed-on application and the deterioration or failure of the waterproofing system 
over time; and

(iii) For the Open Deck Defect, the cause of the water leakage is due to the deterioration of the pointing grout 
in the joints of the granite tiles over time.

Cause of Action

(iv) The First Defendant is not liable to the Plaintiff for breach of contract and breach of statutory duty 
whatsoever;

(v) The First Defendant is liable to the Plaintiff for negligence in respect of the Swimming Pool Defect only;

(vi) The Second Defendant is not liable to the Plaintiff for negligence whatsoever;

Limitation of Action/Laches

(vii) The Plaintiff’s claim against the First Defendant for negligence in respect of the Swimming Pool Defect is 
neither time-barred nor caught by laches;

Measure of Damages

(viii) Consequently, the First Defendant is liable to the Plaintiff for rectification of the Swimming Pool Defect in 
the sum of RM1,675,000.00 and RM250,000.00 totalling RM1,925,000.00.

Conclusion

[195]For the foregoing reasons, I therefore enter judgment for the Plaintiff against the First Defendant in the sum of 
RM1,925,000.00 together with interest at 5% per annum from 4 October 2017 until full realization with costs to be 
assessed.

[196]In addition, the Plaintiff’s claim against the Second Defendant is dismissed with costs to be assessed.

End of Document
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