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AWARD 

 

REFERENCE: 

[1] This is a reference by the Honourable Minister of Human Resources made 

under Section 20 (3) of the Industrial Relations Act 1967 regarding the dismissal of 

Bu Yoon Lian (hereinafter referred to as “the Claimant”) by the alleged employer, 

Meng Sin Corner (hereinafter referred to as “the Company”) on 7 September 2017.   

 

BACKGROUND FACTS 

[2]  The Company is operating a traditional coffee shop (hereinafter referred to as 

“the shop”) where there were few stall owners selling various kind of food. 

 

[3] The Claimant contends that she was engaged as the Manager of the 

Company in September 2016.  She was in charge of the daily cash collection of the 

Company by collecting payment at the counter and to open the shop for business on 

a daily basis.  The Claimant further contends that she was paid a monthly salary of 

RM3,100.00. 

 

[4] The Company contends that the Claimant was a good friend of one Chong 

Wah Sin (“COW-3”) and his wife.  Upon knowing that COW-3 was interested to open 

a coffee-shop, the Claimant told COW-3 and his wife that she was interested to 

invest in the Company as she was not happy working in Singapore.  However, as 
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she has no money to invest in the Company, she introduced her brother-in-law, one 

Ho Kok Meng (“CLW-2”) to invest in the Company together. 

   

[5] Hence, there were three shareholders namely COW-2, CLW-2 and the 

Claimant.  CLW-2 was in charge of the accounts of the Company, whereas COW-3 

was in charge of the operation of the Company.   

 

[6] After discussion among the three shareholders, CLW-2 who was working in 

Sabah and unable to be at the Company on a daily basis, it was agreed that other 

than the shares owned by the Claimant she was further paid RM3,100.00 per month 

as an allowance for opening the shop every morning and collecting payment at the 

cashier and to record the daily collection before banking into CLW-2’s banking 

account.  The Claimant was also in charge of liaising the rentals of the stall and the 

collection of the rental on a monthly basis. 

 

[7] Around the middle of 2017, COW-3 told the other shareholders that as they 

could not work together, it is better to dissolve the partnership. COW-3 told them that 

he is interested to buy over their shares and both of them agreed to the buy-over of 

the shares by COW-3 

 

[8] On 7 September 2017, COW-3 paid RM60,000.00 to buy over CLW-2 and the 

Claimant shares.  The Claimant then handed over the keys of the shop and left the 

premise. 
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[9] The Company contends that the Claimant was never terminated by the 

Company.  She left after handing over the keys and didn’t turn up to work at the 

shop.  

 

[10] The Claimant now claims that she had been dismissed without just cause or 

excuse under section 20 of the Industrial Relation Act 1967 (“IRA 1967”). 

 

THE ISSUES 

[11] In this case, the Claimant contends that the termination of her services is a 

dismissal without just cause or excuse and seeks reinstatement.  However, the 

Company contends that the Claimant was not dismissed as she was a shareholder 

of the Company.  It was not a dismissal but a dissolution of the partnership between 

the shareholders.  The Company insisted that there was never a relationship of 

“employer-employee” between them. 

 

[12] In view of the above, the issue which this Court has to determine is whether 

the Claimant was a workman within the definition of the IRA 1967.  If the Claimant’s 

employment with the Company was a contract for services, then the Claimant is 

considered not a workman and therefore whether the dismissal was with just cause 

or excuse does not arise.  However, if the Court finds that the Claimant employment 

was a contract of services, then the Claimant is considered a workman under the 

IRA 1967 and the Court has to decide whether the Claimant was dismissed with just 

cause or excuse. 
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THE LAW 

[13] Section 2 of the IRA 1967 defines ‘contract of employment’ as; 

 

any agreement, whether oral or in writing and whether 

express or implied, whereby one person agrees to employ 

another as a workman and that other agrees to serve his 

employer as a workman; 

 

and ‘employer’ as; 

 

any person or body of persons, whether corporate or 

unincorporated, who employs a workman under a contract of 

employment, … 

 

and ‘workman’ as; 

 

any person, including an apprentice, employed by an 

employer under a contract of employment to work for hire or 

reward and for the purpose of any proceedings in relation to 

a trade dispute includes any such person who has been 

dismissed, discharged or retrenched in connection with or as 

a consequence of that dispute or whose dismissal, discharge 

or retrenchment has led to that dispute. 
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[14] In American International Assurance v. Dato' Lam Peng Chong & Others 

[1999] 2 CLJ 771 (Court of Appeal) per His Lordship Gopal Sri Ram JCA; 

 

“First, the issue whether a person is a ‘workman’ as defined 

by the IRA depends upon the nature of the engagement in a 

given case. A person is a ‘workman’ if he is engaged under 

a contract of service. But he is an independent contractor 

and therefore not a ‘workman’ if his engagement is pursuant 

to a contract for services. The point has been concluded by 

binding authority., in Hoh Kiang Ngan v. Industrial Court 

[1995] 3 MLJ 369 the Federal Court laid down the applicable 

test as follows; 

 

In our judgement, the correct test to be applied in 

determining whether a person is a ‘workman’ under the 

Act is that enunciated by Chang Min Tat FJ in Dr A 

Dutt v. Assunta Hospital [1981] 1 MLJ 304.  We 

accordingly hold that a ‘workman’ under the Act is one 

who is engaged under a contract of service.  An 

independent contractor who is engaged under a 

contract for services is not a ‘workman’ under the Act.  

We take this view because it provides for a flexible 

approach to the determination of the question.  It is 

fairly plain to see why flexibility is achieved by having 

resort to this test. 
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In all cases where it becomes necessary to determine 

whether a contract is one of service or one for 

services, the degree of control which an employer 

exercises over a claimant is an important factor, 

although it may not be the sole criterion. The terms of 

the contract between the parties must, therefore, first 

be ascertained. Where this is in writing, the task is to 

interpret its terms in order to determine the nature of 

the claimant’s duties and functions. Where it is not in 

writing, then its terms must be established and 

construed. But, in the vast majority of cases, there 

are facts which go to show the nature, degree and 

extent of control. These include but are not 

confined to the conduct of the parties at all 

relevant times. Their determination is a question of 

fact. When all the features of the engagement have 

been identified, it becomes necessary to determine 

whether the contract falls into one category or the 

other, that is to say, whether it is a ‘contact of service’ 

or a ‘contract for services.’. 

 

Second, it is clear from the Federal Court decisions in the Dr 

Dutt and the Hoh Kiang Ngan cases that the question 

whether a person is a ‘workman’ is a question of mixed law 

and fact for the Industrial Court to decide.  ‘The fact is the 
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ascertainment of the relevant conduct of the parties under 

their contract and the proper inference to be drawn therefrom 

as to the terms of the contract, and the question of law (once 

the terms have been ascertained) is the classification of the 

contract as one of service or one for services’ (per Chang 

Min Tat FJ in Dr Dutt’s case)”. 

[Emphasis Added] 

 

[15] And in Aetna Universal Insurance Sdn Bhd v. Tan Ann & Others (Award 

No. 163 of 1997) it was declared that; 

 

“The most authoritative pronouncement on the definition of 

‘workman’ is to be found in the decision of the Federal Court 

in Hoh Kiang Ngan v. Industrial Court [1995] 3 MLJ 369, 

where the ratio decidendi as set out in headnotes 2 to 4 is 

as follows: 

 

2. As the word ‘workman’ is defined in the IRA, it is not 

permissible to ascribe to it its common and ordinary 

meaning.  The fact that the definition has been left 

unamended despite several amendments made to the Act 

points to the conclusion that Parliament intended to keep 

the definition of ‘workman’ flexible, with a view to its being 

worked out on a case-by-case basis. 
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3. The flexible and correct approach to determine whether a 

person is a ‘workman’ under the Act is to ascertain whether 

the contract is one of services or one for services.  A 

‘workman’ under the Act is one who is engaged under 

a contract of service, whereas an independent 

contractor who is engaged under a control for services 

is not a ‘workman’ under the Act. 

 

4. Where it is necessary to determine whether a contract 

is one of service or one for services, the degree and 

extent of control which is exercised over the person is 

an important factor, although not the sole criterion.  

The terms of the contract between the parties must first be 

ascertained to determine the nature of that person’s duties 

and functions.  But in the vast majority of cases there are 

facts which show the nature, degree and extent of control, 

and these include the conduct of the parties at all relevant 

times.”. 

[Emphasis Added] 

  

[16] The Privy Council in the case of Lee Ting Sang v. Chung Chi- Keung & Anor 

[1990] 2 AC 382 had to determine what is the standard to apply to answer the question 

whether the workman was working as an employee or as an independent contractor. 

Their Lordships agreed with the Court of Appeal when they said that the matter had 
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never been better put than by Cooke J in Market Investigations Ltd. v. Minister of 

Social Security [1969] 2 QB 173, pages 184-185; 

 
“The fundamental test to be applied is this: “Is the person 

who has engaged himself to perform these services 

performing them as a person in business on his own 

account?” If the answer to that question is 'yes', then the 

contract is a contract for services. If the answer is 'no', then 

the contract is a contract of service. No exhaustive list has 

been compiled and perhaps no exhaustive list can be 

compiled of the considerations which are relevant in 

determining that question, nor can strict rules be laid down as 

to the relative weight which the various considerations should 

carry in particular cases. The most that can be said is that 

control will no doubt always have to be considered, 

although it can no longer be regarded as the sole 

determining factor; and that factors which may be of 

importance are such matters as whether the man 

performing the services provides his own equipment, whether 

he hires his own helpers, what degree of financial risk he 

takes, what degree of responsibility for investment and 

management he has, and whether and how far he has an 

opportunity of profiting from sound management in the 

performance of his task.” . 

[Emphasis Added] 
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[17] It might also be useful to refer to the case of Ready Mixed Concrete (South 

East) Ltd v. Minister of Pensions [1968] 1 WLR 439, at page 440 MacKenna J set out 

three conditions to be fulfilled before a contract of service exists, namely; 

 

(i) The servant agrees that in consideration of a wage or 

other remuneration he will provide his own work and 

skill in the performance of some service for his 

master. 

 

(ii) He agrees, expressly or impliedly, that in the 

performance of that service he will be subjected to the 

other's control in a sufficient degree to make that 

other master. 

 

(iii) The other provisions of the contract are consistent 

with it being a contract of service. 

 

[18] In Syarikat Kilang Papan Pesaka Terengganu Bhd v. Terengganu Timber 

Employees Union [1987] 2 ILR 32, the Court held as follows; 

 

“The court is mindful that the dividing line between a contract 

of service and a contract with an independent contractor is 

very fine and must depend on the facts of each case.”. 
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EVALUATION AND FINDINGS 

[19] It is a trite law that in order for this Court to have threshold jurisdiction to 

adjudicate this matter, the Claimant must come within the definition of a 

'workman' as defined in section 2 of the IRA 1967. 

 

[20] The Courts has declared that while there are different types of 

employment contracts catering for the various forms of employment, the 

Industrial Court has jurisdiction over only one type, namely, the contract of 

service. In Nova Charm Bhd. v Ooi Hock Huat (Award 220 of 2002); 

 

The IRA protects the security of tenure of a workman 

engaged under a contract of service. The principle of security 

of tenure guarantees an employee's legitimate expectation to 

continue in his employment and to earn his likelihood unless 

his employer has just cause or excuse to terminate his 

services. It is enforceable   by recourse to statutory remedies 

under the Act. It would be clear that not all persons 

performing work or rendering services for another become a 

'workman' within the meaning of the Act. The statutory right 

to security of tenure is guaranteed only to a 'workman' 

who comes within the Act, and not to any other person 

performing work or rendering services in some capacity 

other than as a 'workman' employed under a contract of 

service. The issue in this case simply stated is whether the 

Claimant was employed under a 'contract of service'. 
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[21] The Industrial Court has held that the contract of service is different in 

nature from the contract for services. The legal relationship between the 

parties must be classified not by appearance but by reality. It is the duty of the 

Court to see whether the label   given to a contract is a true description or a 

false description by looking beneath it to the reality of the facts of the cases. 

 

[22] After having considered the evidence and also the extensive submissions 

filed by both learned counsels together with the authorities in support of their 

contentions, this Court holds that there was never an intention on the part of the 

Company to create legal relations with the Claimant on the basis of a 

relationship of employer and employee. In other words, the Claimant is not 

considered as a workman under the Act. This is because firstly, there was no 

written contract of employment at the material time between the Claimant and 

the Company. Although the contract of employment is not the sole criteria in 

determining the issue whether the Claimant at the material time was employed 

as an employee of the Company but by having a documented written contract of 

employment would definitely assist the Court in determining the actual status of 

the Claimant's employment. 

   

[23] In the case of Klinik Bukit Jambul v. Balavendrian Anthony [2002] 3 ILR 

638 at page 643, the Industrial Court held as follows; 

 

“This Court agrees with the Company's submission that the 

best convincing evidence that the Claimant was a permanent 

employee would be the contract of employment. Failing to 
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produce the contract of employment, the Claimant would 

need to produce at least the mandatory deduction of EPF, 

but none of these are available 

 

[24] In the present case, the Court has to look at the conduct of both parties and 

relevant evidence to determine whether at the material time there was an employment 

contract as alleged by the Claimant that the Company employed her under a contract of 

service. 

 

[25] The Claimant was a good friend of COW-3 and his wife for more than 10 years.  

Before the Claimant joined the Company, she was working in Singapore and had 

always complained to COW-3’s wife that she felt very stressful to work in Singapore and 

hopes to come back to Malaysia to take care of her mother.  This evidence was 

supported by CLW-2 who was also the Claimant’s brother -in-law. 

 

[26] COW-3 who intended to open a coffee shop with stalls rented out then informed 

the Claimant about his plan and invited the Claimant to invest in the coffee-shop.  The 

Claimant and CLW-2 had agreed privately between them and told COW-3 that CLW-2 

and the Claimant will invest two portions of shares in the Company with each of them 

holding one portion.  Since the parties had come to an agreement, the Company was 

registered.  Hence, the Claimant, COW-3 and CLW-2 were shareholder owner of the 

Company. 
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[27] Based on the background facts as stated above and the evidence adduced 

before thus Court, it is obvious that the Claimant was a shareholder of the Company 

and not as an employee of the Company.   

 

[28] The Claimant confirmed that there was no written contract or letter of 

employment issued to her by the Company even though the Claimant contends that she 

was employed as the Manager of the Company.  Although the Claimant has been 

working in the Company for a year, she agreed during the cross-examination that she 

had never even once requested for the letter of employment or a contract from the 

Company.  This clearly shows that the Claimant has never treated herself as an 

employee of the Company.  

 

[29] Further, the Claimant at all material time was in full control of the coffee-shop.  

There was not an iota of evidence to show that the Claimant was subject to and 

answerable to COW-3 or CLW-2.  She runs the day to day running of the coffee-shop 

and imposed her own rules and regulations and all the tenant of the stall has to follow 

her rules and instructions.  

 

[30] One instance of her full authority is when she decided to change the detergent to 

mop the floor of the coffee-shop.  Although COW-3 objected to the Claimant suggestion 

to change the detergent, the Claimant still proceeded to change the detergent.  The 

Claimant agreed that her decision to disregard COW-3’s objection is because she knew 

she has the right to make decision and not obliged to follow COW-3’s instruction.  This 

clearly shows that she was also the owner of the Company and has full right to run the 

coffee-shop without any interference from COW-3 
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[31] The evidence of Yap Mei Leng (“COW-1”) and Chen Choon Pin (“COW-2”) 

further show that the Claimant was in full control of the coffee-shop.  Both of them were 

renting the stall in the coffee-shop selling “Pan Mee” and “Chee Cheong Fun” 

respectively. 

 

[32] COW-1 in her witness statement states as follows: 

 

Q4; Who is the Claimant actually? 

A; On the day when my husband and I went to rent a stall in the 

Company, the Claimant was the one in charge who liaised with us 

in renting a stall and we paid the stall rental to her every month as 

well.  During my working period in the coffee shop, I was made to 

know that the Claimant is the owner of the Company.  The Claimant 

always gave instructions to all the stall owners of the coffee-shop.  

She also imposed unnecessary rules in the Company and told 

everyone from the Company that everyone has to listen to her, 

whatever she said counts because she was the biggest owner of 

the Company.  She even shouted at me for not obeying her 

instructions. 

 

[33] COW-2 also gave a similar evidence as COW-1 and further testified that the 

Claimant informed her that the Company belongs to her. 

 

[34] The above evidence by COW-1 and COW-2 who are consider as a neutral 

witness, clearly shows that the Claimant herself has portrayed herself as the owner of 



17 
 

the coffee-shop and everybody in the Company and also the stall-owners has to listen 

to her instructions.  They were informed by the Claimant herself that she was the owner 

of the shop.    

 

[35] The above evidence clearly shows that the Claimant’s conduct in the Company 

was not of an employee but rather as an employer i.e. the owner of the coffee-shop. 

 

[36] The Company further raised an issue that the Claimant was never dismissed by 

the Company.  The Company contends that the Claimant was one of the shareholder of 

the Company, and also took part in all the meetings involving the shareholders. This 

shows that the Claimant was not an employee but a shareholder who has the full right 

to make decision.  Therefore, dismissal will not take place as shares were owned by the 

Claimant and thus she was one of the owner of the Company. 

 

[37] The Court agrees with the Company’s contention that the Claimant has failed to 

prove that she was dismissed by the Company.  In the Statement of Case, the Claimant 

did not plead the crucial issue of how she was dismissed by the Company.  The 

Claimant bears the evidential burden to prove that she was dismissed.    

 

[38] From the facts of the case it is not disputed that from the middle of 2017, the 

parties had several discussions to end the shareholder’s relationship between the 

parties.  COW-3 then decided to buy over all the shares from CLW-2 and the Claimant.  

The shareholders’ relationship ended on 7 September 2017 when COW-3 handed over 

a cheque, consisting of the amount invested by CLW-2 including the share CLW-2 holds 

on behalf of the Claimant.  Prior to the handing over, there was a meeting attended by 
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COW-3, CLW-2 and also the Claimant who took part in the discussion.  Immediately 

after the handing over, the Claimant passed the keys of the shop to COW-3 and left the 

shop.  She didn’t turn up at the coffee-shop after the handing over and never inquired 

on her employment status with COW-3.  This clearly shows that she is fully aware that 

as a shareholder of the Company, her duties and responsibility in the Company 

immediately ceased after the dissolution of the partnership.  There is no issue of 

dismissal as regard to a share-holder as there was no employer-employee relationship 

between the parties. 

 

CONCLUSION 

[39] For the above reasons, the Claimant was a shareholder of the Company and not 

an employee of the Company.  The conduct of the parties at all relevant times shows 

that the Claimant was fully in control of the coffee-shop.  There is no evidence adduced 

in Court to show the nature, degree and extend of control which the Company exercises 

over the Claimant in her duties and responsibilities.  

 

[40] Accordingly, and on the facts of this case based on equity and good conscience 

and the substantial merit of the case without regard to technicality and legal form, the 

court find that the Claimant was not a workman of the Company within the meaning of 

“workman” as defined under section 2 of the IRA 1967.  The Court further find that there 

was no dismissal proven by the Claimant in the present case. 
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[41]  The Claimant’s case is hereby dismissed. 

 

HANDED DOWN AND DATED THIS 22 DAY OF JULY 2021 

 
-Signed- 

 
 

(GULAM MUHIADDEEN BIN ABDUL AZIZ) 
CHAIRMAN 

INDUSTRIAL COURT MALAYSIA 
KUALA LUMPUR 

 


