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AWARD 

The Reference: 

 

1. Mohd Azrizal bin Mydin Pitchay (‘the Claimant’) ceased from his erstwhile 

employment with Northport (Malaysia) Berhad (‘the Company’) with effect from 

23.8.2017.  Being aggrieved by the circumstances surrounding the cessation of his 

service, the Claimant made written representations dated 4.10.2017 to the Director 

General for Industrial Relations under s. 20 (1) of the Industrial Relations Act 1967 

(‘the Act’). The conciliatory efforts undertaken by the Director General’s office 

proved unsuccessful; and for this reason and pursuant to s. 20(2) of the Act; the 

Honourable Minister of Human Resources, Malaysia was duly notified of the failure 

of the reconciliation process. The Honourable Minister, in turn and by virtue of s.20 

(3) of the Act, found it apt to exercise those statutory powers under that section to 

refer the matter to the Industrial Court of Malaysia.  As a result, the Claimant’s 

initial representations were transformed into a ministerial reference for an Award 

before this Court.  The said ministerial order was dated 25.6.2018; and was 

acknowledged as received by the Industrial Court’s Registry at Kuala Lumpur on 

6.7.2018.  
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The Essentials: 

 

2. The Company is a member of the MMC Group and is an entity that provides 

management and control, maintenance and port operations at Northport of Port 

Klang, in the state of Selangor. 

 

3. The Claimant commenced employment with the Company on 2.5.2013 in the 

capacity of “Assistant Manager, Productivity & Quality”. Preceding his cessation of 

service the Claimant held the position of “Manager, Productivity & Quality 

Management”, where his last drawn monthly basic salary was RM10,578.00. 

 

4. The Company had in place a policy on the “Abuse of Drugs, Alcohol and Illegal 

Substances” dated 16.2.2016, by virtue of which it conducted random urine tests on 

its employees from time to time throughout the year [see page 135 of bundle marked 

‘A’].  

 

5. On 12.4.2017, the Claimant together with a few other employees were selected to 

undergo a urine test under the said program. As a result of the test the following 

missive dated 13.4.2017 was issued to the Claimant by the Company (exact copy – 

see page 148 of bundle ‘A’): 

 

 

~ the remainder of this page is intentionally left blank ~ 
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6. In consonance to the Company’s practice and procedure [see pages 136 to 139 of 

bundle ‘A’], the sample of the Claimant’s urine taken during the said random test was 

sent to a BP Clinical Lab on 13.4.2017 [see pages 1 & 2 of bundle ‘B’]; and 

subsequently to the Analytical Biochemistry Research Centre of University Science 

Malaysia at Penang on 17.4.2017 [see page 152 of bundle ‘A’]; both, for confirmatory 

tests ~ which proved positive for Amphetamine / Methamphetamine. 

 

7. The Claimant replied to the above said show cause letter thus on 17.4.2017 (exact 

copy – see pages 149 & 150 of bundle ‘A’): 

*2 
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8. As the Claimant’s response was found to be unsatisfactory, the Company issued 

the following notice to him dated 16.5.2017 (exact copy – see pages 157 to 159 of 

bundle ‘A’): 

*3 
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9. The Domestic Inquiry went on as scheduled on 23.5.2017, upon which the 

Claimant was found guilty as charged. In the upshot, the Company issued the 

following communiqué dated 25.8.2017, which effectively dismissed the Claimant 

from service (exact copy -  see pages 193 & 194 of bundle ‘A’): 

*4 
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10. The Claimant now comes before this Court to aver that his dismissal from 

employment was without just cause or excuse and was contrary to the principles of 

equity, good conscience and natural justice. He prayed to be reinstated to his former 

position without loss of seniority, wages or benefits, monetary or otherwise, together 

with arrears of salary or alternatively any other remedy that this Courts deems fit in 

the circumstances.  

 

11. The Company, conversely, has denied the Claimant’s allegations and contends 

instead that it was wholly justified in taking the action that it did in the light of the fact 

that it had lost all trust and confidence that it had placed in the Claimant qua 

employee, by reason of his delinquency to established policy of the Company [see 

page 135 of bundle ‘A’]; and hence stoutly maintain that his dismissal was with just 

cause or excuse. 

 

The Issue: 

 

12. As there was no argument as to the actual factum of dismissal in this case, the 

sole issue that arose for the determination of this Court was whether the Claimant 

was dismissed with just cause or excuse. That noteworthy utterance of the then Lord 

President, the Right Honourable Mr. Justice Tun Salleh Abas in the case of WONG 

CHEE HONG v. CATHAY ORGANISATION (M) Sdn. Bhd. [1988] 1 CLJ 45; [1988] 

1 CLJ (Rep) 298 (of the then Supreme Court of Malaysia), has practical relevance 

here; and it is this: 
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“When the Industrial Court is dealing with a reference under s. 20, the first thing that 

the Court will have to do is to ask itself a question [of] whether there was a dismissal, 

and if so, whether it was with or without just cause or excuse.” 

 

13. Before considering the evidence that was presented in this case, it may perhaps 

be appropriate to examine the current state of the jurisprudence with regard to a 

reference such as this. 

 

The Law: 

 

The General Principles 

 

14. In COLGATE PALMOLIVE Sdn. Bhd. v. YAP KOK FOONG (Award 368 of 

1998) it was held as follows: - 

 

“In a section 20 reference, a workman’s complaint consists of two elements: firstly, 

that he has been dismissed, and secondly that such dismissal was without just cause 

or excuse. It is upon these two elements being established that the workman can claim 

his relief, to wit, an order for reinstatement, which may be granted or not at the 

discretion of the Industrial Court. As to the first element, industrial jurisprudence as 

developed in the course of industrial adjudication readily recognizes that any act 

which has the effect of bringing the employment contract to an end is a ‘dismissal’ 

within the meaning of section 20. The terminology used and the means resorted to by 

an employer are of little significance; thus, contractual terminations, constructive 

dismissals, non-renewals of contract, forced resignations, retrenchments and 



14 
 

retirements are all species of the same genus, which is ‘dismissal’.”[emphasis 

added] 

 

15. The case of GOON KWEE PHOY v. J & P COATS (M) Bhd. [1981] 2 MLJ 129; 

[1981] 1 LNS 30 is binding authority for the proposition that this Court is restricted in 

its inquiry into the integrity of the reason chosen by an employer for the dismissal. 

Raja Azlan Shah CJ (Malaya) (as Almarhum DYMM Paduka Seri Sultan Azlan Shah 

Sultan Perak Darul Ridzuan then was) speaking for the Federal Court ruled: - 

 

“Where representations are made and are referred to the Industrial Court for 

enquiry, it is the duty of that court to determine whether the termination or dismissal 

is with or without just cause or excuse. If the employer chooses to give a reason for 

the action taken by him, the duty of the Industrial Court will be to enquire whether 

that excuse or reason has or has not been made out. If it finds as a fact that it has not 

been proved, then the inevitable conclusion must be that the termination or dismissal 

was without just cause or excuse. The proper enquiry of the court is the reason 

advanced by it and that court or the High Court cannot go into another reason not 

relied on by the employer or find one for it” 

 

16. The requirement of good faith or bona fides is a vital factor to be considered in 

any dismissal. If the dismissal is thought to be a colourable exercise of managerial 

authority to dismiss, or as a result of unfair labour practice or discrimination, the 

Industrial Court is free to interfere and set aside such a dismissal.  
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17. Bearing in mind the factual matrix of this case, I take cognizance of the decree of 

the late Mohd. Azmi FCJ in the cases of WONG YUEN HOCK v. SYARIKAT HONG 

LEONG ASSURANCE SDN. BHD. & ANOR [1995] 3 CLJ 344 and MILAN AUTO 

SDN. BHD. v. WONG SHE YEN [1995] 4 CLJ 449 wherein His Lordship uttered the 

two-fold task of the Industrial Court under a section 20 reference in terms of first, the 

determination of whether the alleged misconduct had been established, and second, 

whether the proven misconduct constitutes just cause or excuse for the dismissal. 

 

18. Dr. Dunston Ayadurai in his text Industrial Relations In Malaysia: Law & 

Practice 3rd Edition at page 297 states: - 

 

“A workman can seek a remedy under section 20 only if he had been dismissed.  

More often than not, there is no dispute that there was an actual dismissal of the 

workman by his employer.  The only issue for the Industrial Court to determine is 

whether the dismissal had been for just cause or excuse, the onus of proving the 

existence of the same being cast upon the employer.” (emphasis added) 

 

19. And this onus or burden of proof on the employer is based on a standard of a 

balance of probabilities (see UNION of CONSTRUCTION, ALLIED TRADES AND 

TECHNICIANS v. BRAIN [1981] IRLR 224; SMITH v. CITY of GLASGOW 

DISTRICT COUNCIL [1985] IRLR, Court of Session; IREKA CONSTRUCTIONS 

BERHAD v. CHANTIRAVATHAN a/l SUBRAMANIAM JAMES [1995] 2 ILR 11 and 

TELEKOM MALAYSIA KAWASAN UTARA v. KRISHNAN KUTTY SANGUNI NAIR 

& Anor. [2002] 3 CLJ 314). 
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The Specific Jurisprudence 

 

20. In the book entitled Industrial Relations In Malaysia: Law & Practice 3rd 

Edition the learned author Dr. Dunston Ayadurai had this to say at pages 325 & 326: 

- 

 

“The Industrial Court has confirmed that it is for the employer to determine initially 

whether or not an employee has committed a misconduct, but that in doing so the 

employer must act fairly and reasonably, after appropriate investigation, and on the 

basis of fact rather than assumptions.” 

 

21. In AZAHARI SHAHROM & Anor. v. ASSOCIATED PAN MALAYSIA CEMENT 

Sdn. Bhd. [2010] 1 ILR 423 @ 436 this Court was of the view that: 

 

“It is trite that the association between employer and employee out of necessity is 

fiduciary in nature. There has to be mutual trust and confidence that one would deal 

with the other in all fairness and rectitude over the rights and obligations flowing 

between the parties under the employment agreement. If one does an act or commits 

an omission which is inconsistent with that fiduciary relationship, then that act or 

omission will be mala fides. This principle has equal application as against the 

employer and the employee in their respective positions viz. the employment 

relationship between them.” 

 

~ the remainder of this page is intentionally left blank ~ 
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22. In ESSO PRODUCTION MALAYSIA INCORPORATED v. YUSOP NORDIN 

(Award 356 of 1997) it was held that: 

 

“It is settled law that the employee is required at all times to act in a faithful manner, 

and not place himself in a position where his interests conflict with his duties. If the 

employee does an act which is inconsistent with the fiduciary relationship with the 

employer, then it will be an act of bad faith ….”  

 

23. B.R. Ghaiye in his text Misconduct in Employment Chapter XIX at pages 650 

states: 

 

“The servant stands in a fiduciary relation 

 

The relation between an employer and an employee is of fiduciary character. The 

word “fiduciary” means belonging to trust or trusteeship. It means that whenever an 

employer engages a worker he puts trust that the worker will faithfully discharge the 

service and protect and further the interest of the employer. A fiduciary relationship 

exists between employer and employed: (a) whenever the former entrusts the latter 

with property, tangible or intangible, e.g., confidential information and relies upon 

the other to deal with such property for the benefit of the employer, or for purposes 

authorized by him, and not otherwise, (b) whenever the employer entrusts the 

employee with a task to be performed, e.g., the negotiation of a contract, and relies on 

the servant or agent to procure the best terms available. If the employee does an act 

which is inconsistent with the fiduciary relationship, then that will be an act of bad 

faith for which his services can be terminated. ……. The obligation to serve his 
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master with good faith and fidelity arises out of necessary implication which is 

deemed to be engrafted on each and every contract of service. This …. condition is 

recognized on account of realization of the need of full confidence between the 

employee and the employer ….” 

 

24. In CELLULAR COMMUNICATIONS NETWORK Bhd. v. ILHAM MOHAMAD 

(Award 29 of 2001) it was stated: 

 

“The implied term of contract relied upon by the company can hardly be gainsaid. In 

‘The Modern Law of Employment’ at p. 446, G H I Fridman puts the matter this 

way: 

 

The relation of master and servant implies necessarily that the servant shall be 

in a position to perform his duty duly and faithfully, and if by his own act he 

prevents himself from doing so, the master may dismiss him. There are thus 

two aspects of the employee’s duty under a contract of employment. He must 

provide a satisfactory performance of the work he has contracted to do; and 

he must act faithfully and in accordance with the interest of his employer.” 

 

25. And Professor of Law Alfred Avins in his book Employees’ Misconduct wrote at 

pages 537 & 538: 

 

“The servant is bound to give faithful personal service to his master and, as a 

consequence, to refrain from any course of conduct the natural tendency of which 

must be to injure the master’s trade or business.” 
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26. The case of SHELL MALAYSIA TRADING CO. SDN BHD V. NATIONAL 

UNION OF PETROLEUM & CHEMICAL INDUSTRY WORKERS [1986] 1 ILR 677 

adopted the following principles from Soonavala’s “The Supreme Court of 

Industrial Law” (1979) edition at page 635, 

 

“It is for the management to determine whether the act of the workman constitutes 

misconduct and whether it merits an order of dismissal. However, in determining 

such misconduct it must act in good faith without caprice or discrimination and 

without any motive of victimization or intimidation or resorting to unfair labour 

practice, and there must be no infraction of the accepted rules of natural justice. 

When the management does have facts from which it can conclude misconduct, its 

judgement cannot be questioned, provided the above mentioned principles are not 

violated. On the other hand, in the absence of these facts, or in case of violation of the 

above mentioned principles, its position is untenable, and it becomes a fit case for 

interference by the Tribunal.” 

 

27. In the case of FERODO LTD. V. BARNES (EAT) [1976] ICR 439, it was held: 

 

“The question which falls to be decided in circumstances such as these is not whether 

or not the alleged offence is proved but whether or not the employers after 

investigation, and after adopting the appropriate procedures enshrined in the Code of 

Practice, came to a reasonable decision that dismissal must follow.  
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…the law is quite plain and that what the industrial tribunal ought to do is, not ask 

itself the question which this tribunal did – ‘Are we satisfied that the offence was 

committed?’ – but to ask itself the question, “Are we satisfied that the employers had, 

at the time of the dismissal, reasonable grounds for believing that the offence put 

against the employee was in fact committed?” 

 

28. In the case of UTUSAN MELAYU (M) BHD V. NATIONAL UNION OF 

JOURNALISTS MALAYSIA [1991] 2 ILR 840 it was decided that: 

 

“It must be remembered that in dismissing an employee including a dismissal where 

the reason is criminal conduct, the employer need only satisfy himself that at the time 

of the dismissal, there were reasonable grounds for believing the offence put against 

the employee was committed. The test is not whether the employee did it but whether 

the employer acted reasonably in thinking the employee did it and whether the 

employer acted reasonably in subsequently dismissing him”. (emphasis added) 

 

29. And in TAYLOR V. PARSONS PEEBLES Ltd. [1981] IRLR 119 the EAT held as 

follows: 

 

“In determining the reasonableness of an employer’s decision to dismiss, the proper 

test is not what the policy of the employer was, but what the reaction of a reasonable 

employer would be in the circumstances.” 

 

 

~ the remainder of this page is intentionally left blank ~ 
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The Domestic Inquiry (‘DI’): 

 

30. Where, as in the instant case, a Domestic Inquiry has been conducted, the Court 

is required at the onset to examine the inquiry notes and verify whether the inquiry 

was valid, whether the notes were accurate and whether a prima facie case has 

been made out against the Claimant (see BUMIPUTRA COMMERCE BANK LTD. 

V. MAHKAMAH PERUSAHAAN MALAYSIA & ANOR [2004] 7 CLJ 77). 

 

31. The notes of the DI in this case appear at pages 165 – 187 of bundle marked ‘A’, 

while the DI Report can be found on page 188 and pages 189 to 191 of the same 

bundle.  A perusal of these notes will show that even though the inquiry did not have 

the turn of phrase or the flow of a formal trial in a court of law, it was conducted in 

practical compliance to the rules of natural justice. 

 

32. In the Court of Appeal case of HAJI ALI HAJI OTHMAN V. TELEKOM 

MALAYSIA BHD. [2003] 3 CLJ 310 it was held, inter alia, that the law does not 

expect a DI to have all the trappings of a formal trial in a court of law. The 

honourable court in that case adopted with approval the view expressed by 

L’Heureux-Dube J. Her Ladyship, speaking for the majority of the Supreme Court of 

Canada in THE BOARD OF EDUCATION OF THE INDIAN HEAD SCHOOL V. 

KNIGHT [1990] 1 SCR 653 which was as follows: - 

 

“It must not be forgotten that every administrative body is the master of its own 

procedure and need not assume the trappings of a court. The object is not to import 

into administrative proceedings the rigidity of all the requirements of natural justice 
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that must be observed by a court, but rather to allow administrative bodies to work 

out a system that is flexible, adapted to their needs and fair.” 

 

33. The Claimant did not challenge the provenance of this DI; and from the appraisal 

of the notes of the DI put side by side with Company’s evidence in this Court; it is my 

finding that the DI was valid and that the transcript of the proceedings true. Having 

said that I will now go on to evaluate the prima facie evidence against the Claimant 

as recorded in the inquiry notes juxtaposed with the evidence as recorded during the 

course of this trail. 

 

A Preamble to the narration of the Evidence: 

 

34. In an effort to be free of the drag and load of the extensive detail that was 

amassed during the trial, I will attempt to distil the review of this case to its essence. 

As a prerequisite for this undertaking, minutiae of who did what, when and how with 

regard to the Company’s investigations on and about the issues will be referenced 

only where absolutely necessary; as the full flavor of the evidence can be found in 

the transcript of the hearing recorded in its entirety by this Court’s digital recording 

system.  I will thus endeavor to narrate the evidence presented in this case concisely 

without, as far as possible, compromising on vital evidential features.   

 

35. Having said that, unless otherwise indicated in the context, this narration is an 

amalgam of the plausible evidence which was presented in this case grounded upon 

the jurisprudence peculiar to Industrial Law; and upon which the final order is based. 
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The Evidence: 

 

36. The Company called 6 witnesses to support its case; whilst the Claimant 

provided testimony on his own behalf and was the sole witness for his case. 

 

The Company’s Case 

 

37. COW 1 – Dato’ Azman Shah bin Mohd Yusof – the Company’s Chief Executive 

Officer; testified that it was he who had decided on the punishment of dismissal 

against the Claimant. He testified at length on the decision making process and 

stated that the gravity of the Claimant’s misconducted precluded any other decision 

that could have been made against the Claimant. In effect, the Company had lost all 

trust and confidence in the Claimant qua employee, and thus could not, in all good 

conscience, retain him in their service. 

 

38. COW 2 – Abdul Aziz bin Haji Borhanuddin – the Company’s Head of Industrial 

Relations & Employees Benefits testified with regard to the basis of the investigation 

by the Company in this case; and the disciplinary action that was initiated against the 

Claimant as a result thereof. 

 

39. COW 3 – Mohd Rozaily bin Abd Razak – the Company’s Senior Manager of 

Productivity & Quality Management & the Claimant’s superior testified to rebut the 

Claimant’s allegations that he had been forced to work long hours which was the 

cause of him (i.e. the Claimant) falling sick, which in turn compelled him to take 

certain medications which occasioned a “false positive” outcome in his urine test. 
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40. It is to be noted that all three of the above said witnesses were not cross-

examined at all, at trial. 

 

41. COW 4 – Fakhrul Azhar bin Tajudin – the Company’s Head of Conventional 

Logistics & Free Zone Services; was the Chairman of the Domestic Inquiry Panel in 

this case. In view of this Court’s ruling above on this Inquiry, nothing further need be 

said about this witness’s testimony. 

 

42. COW 5 – Inspector Mohd Norazwan bin Rosli – of the Port Auxiliary Police who 

took part in the supervision of the random urine test exercise upon the Claimant on 

12.4.2017 at 2016 hours; and who signed the urine test report as a witness to the 

Claimant’s signature thereon. An exact copy of the said report follows [see page 140 

of bundle ‘A’]: 
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*5 
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43. COW 6 – Sergeant Amerrudin bin Muhamad – also of the Port Auxiliary Police, 

who recorded the Claimant’s admission on 12.4.2017 that he had indeed consumed 

Methamphetamine (“Ice/Syabu”); which had been conveyed both verbally and in 

writing & duly signed by the Claimant. It is to be noted that COW 6 was not cross-

examined at trial on this issue. (the exact copy of the relevant document follows - 

see pages 142 to 144 of bundle ‘A’): 

*6 
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44. Ensuing from the above these are the Company’s salient points: 

 

i) The Auxiliary Police, on behalf of and under the authority of the 

Company, adopted an evenhanded procedure in conducting the 

Claimant’s urine test; 

ii) The chain of custody of the Claimant’s urine sample had been 

adequately established through witness testimony and documentary 

evidence; 

iii) That the Claimant’s urine sample was found to be positive for 

Amphetamine / Methamphetamine; 

iv) The Claimant’s admission as per pages 142 to 144 of bundle ‘A’ is 

admissible before this Court by virtue of the fact that it is trite that the 

Evidence Act has no application before the Industrial Court; 

v) The Company had conducted two separate positive confirmatory tests 

on the Claimant’s urine sample, in accord to the Company’s own 

procedure and policy; and finally 

vi) To give the benefit of doubt to the Claimant on his claim that it was a 

“false positive” reading due to the medication he had consumed at the 

material time, the confirmation by a medical officer on the Company’s 

panel of clinics that the prescribed medication consumed by the 

Claimant at the time did not contain Amphetamine / Methamphetamine 

[see pages 153 to 156 of bundle ‘A’]. 
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The Claimant’s Stance 

 

45. Essentially the Claimant’s stand was two-fold: 

 

i) That his urine sample had been contaminated and/or tampered with; 

and/or 

ii) The result of his urine test was a “false positive”. 

 

46. As to the first contention the Claimant referred to four procedural guidelines for 

such random urine tests at the workplace such as i) the guidelines issued by the 

Ministry of Human Resources; ii) the guidelines issued by the Ministry of Health (Bil. 

6/2002); iii) the Inspector General Standing Orders F 103 (IGSO F103) and iv) the 

procedure in the Company’s own Terms and Conditions of Employment for 

Executives. 

 

47. As regards the allegation viz. the said sample being contaminated/ tampered 

with, this the Claimant implied was as a result of the Company’s failure to follow one 

or the other of the first three guidelines stated above; notwithstanding, the mainly 

unchallenged testimonies of COW 5 and COW 6 on point at trial. It was the 

Claimant’s position that the Company had failed to adhere to the first 3 guidelines 

mentioned above; and thus negated any result that may flow from the urine sample 

taken. Having said that, it must however be noted that in cross-examination the 

Claimant did candidly admit that the Company had complied with its own procedure 

when conducting the urine test on 12.4.2017. 
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48. As regards his second contention of the “false positive” result, the Claimant 

averred that he had been prescribed and had consumed medicines called “Aerius 

D12” and/or “Naproxen” just prior to the urine test which in turn had caused such a 

result. Apart for being a mere assertion without evidential support, however tenuous 

notwithstanding the unverified extractions of medical journals produced by the 

Claimant; the Company’s investigation revealed that any medication that had been 

prescribed and consumed by the Claimant immediately prior to or soon before the 

urine test had not in fact contained Amphetamine / Methamphetamine. 

 

The Relative Positions of the Parties: 

 

49. From the facts and evidence of this case it was the Company’s contention that 

there was more than an adequate amount of substantiation to show that the 

Claimant knew what he was doing and that it was improbable that he could not have 

known the nature of his actions in consuming the prohibited substance in 

contravention of the Company’s established policy and practice. The Company firmly 

argued that the Claimant had committed a wrongdoing inconsistent with the trust and 

responsibility reposed in him in their employer-employee relationship and that he 

was in fact deliberately willful in doing what he did. The Claimant had acted in 

conflict of interest with his duties and with the loyalty that he owed to the Company 

as his employer. It was therefore unsafe and indeed unreasonable to expect the 

Company to continue his employment. [See the cases of PANTAS CERAH Sdn. 

Bhd. v. LAU BOON SENG [1999] 3 ILR 216; SGS-THOMSON 

MICROELECTRONICS Sdn. Bhd., MUAR v. IBRAHIM AHMAD [1997] 3 ILR 1123; 
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and HK ANANDA TRAVEL (MALAYSIA) Sdn. Bhd. v. KHOR SENG KEAR [2003] 

3 ILR 1280]. 

 

50. In reply the Claimant’s position was pretty much an unadorned refutation of 

wrong doing. He linked the Company impugned actions to a failure to adhere to its 

own policy and/or as a result of a “false positive” result of his urine sample. 

 

The Appraisal: 

 

51. From the authorities above I derive that the burden of proof on the Company is 

on a balance of probabilities which is flexible to the extent that the degree of 

probability required is proportionate to the nature and gravity of the issue at hand. 

Where there is an allegation of misconduct bordering on law-breaking in an Industrial 

Court case and unlike in a criminal trial, what is essential to note is that the test is not 

whether the employee did it but rather whether the employer acted reasonably in 

thinking the employee did it and whether the employer acted reasonably in 

subsequently dismissing him. What this means is that there is no burden on the 

employer to prove that the employee had committed the offence; but there is a 

burden to establish that the employer had cogent and rational grounds upon which to 

reasonably infer that the employee had committed the misconduct. In order to 

discharge this burden all the employer has to show, is that an investigation into the 

matter had been carried out as was reasonable in all the circumstances of the case 

and that the employee was given a fair opportunity of explaining his position before 

the dismissal. [see W. WEDDEL & Co. Ltd. v. TEPPER [1980] IRLR 76]. 
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52. Without the need of repeating the salient portions of the evidence in this case, 

suffice to say that the Company’s witnesses appeared to give their evidence in a 

straight forward and convincing manner. They were subject, in some instances, to 

robust cross-examination but seemed unmoved from their primary positions and in 

other instances, were not cross-examined at all on their testimonies. For all intents 

and purposes they came across as credible witnesses. Nothing in the Claimant’s 

evidence moved this Court to think otherwise, despite the Claimant’s assertions such 

as they were. In the entire scheme of things, it seemed rather a far-fetched notion 

and no doubt an allegation to bolster the Claimant’s own position of feigned 

innocence. As regards the procedures other than the Company’s own in the carrying 

out of random urine tests, they, the said procedures, were no more than guidelines 

with no force of law attached to them. The fact that the Company adhered it its own 

procedural guidelines in the taking of the urine sample cannot be held against them. 

Moreover, the Company’s procedure provided safeguards in that the initial random 

test was followed by two confirmatory tests by two separate and reputable entities. 

 

53. Hence from the narration of the evidence above it can be seen that the Company 

had reasonable grounds after having conducted a reasonable investigation to form 

the belief that the Claimant had indeed committed the misconduct that he was 

accused of. It appears that they had not acted hastily and there was naught to show 

that they had been actuated by malice.  
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The Finding: 

 

54. By a prudent assessment of the evidence taken as a whole, grounded upon 

equity, good conscience and the substantial merits of this case it is the finding of this 

Court that the Company has established, on a balance of probabilities, the aptness 

of the Company’s action against the Claimant. The Company had tangible, logical 

and credible grounds upon which they could infer the Claimant’s guilt and this in turn 

supported their contention that they had lost all trust and confidence in the Claimant 

as an employee.  

 

55. The Claimant’s position as adduced from his testimony remained unpersuasive. 

It did not cast any reasonable doubt against the Company’s case 

 

56. As such, it is the firm finding of this Court that this dismissal was with just cause 

or excuse. 

 

57. As a corollary it follows that this is a case that does not require the intervention of 

this Court in favour of the Claimant. 
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The Final Order: 

 

58. It is therefore ordered that this claim is hereby dismissed. 

 

Under my hand. 

 

HANDED DOWN and DATED this 12th day of SEPTEMBER 2019. 

 

-Signed- 

(FREDRICK INDRAN X.A. NICHOLAS) 
CHAIRMAN 

INDUSTRIAL COURT OF MALAYSIA 
AT KUALA LUMPUR 

 


