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IN THE INDUSTRIAL COURT OF MALAYSIA 

CASE NO. : 19(22)/4-407/19 

 

BETWEEN 

 

MOHD HILMI BIN ALHAM 

 

AND 

 

BERMAZ MOTOR TRADING SDN. BHD. 

 

AWARD NO. :   393   OF 2020 

 

Before    : Y.A. TUAN ANDERSEN ONG WAI LEONG 

  - CHAIRMAN (Sitting Alone)  

 

Venue    : Industrial Court of Malaysia at Kuala Lumpur  

 

Date of Reference   : 08.03.2019. 

 

Date(s) of Mention   : 22.04.2019, 27.05.2019, 12.06.2019, 09.10.2019, 
 11.02.2020. 

 

Date(s) of Hearing   : 26.06.2019, 27.06.2019, 13.08.2019. 
 

Date of Mediation   : 23.05.2019. 

 

Written Submission 

(Claimant)   : 09.10.2019, 04.12.2019.  

 

Written Submission 

(Company)   : 29.10.2019. 

 

Representation   : Mr. K. Gunaseelan 

  Malaysian Trades Union Congress (MTUC) 

  Representative for the Claimant 

 

  Mr. Sivabalan together with Ms. Sern Wei Tze  

  Messrs Mastura Partnership  

  Counsel for the Company      



 

 2 

A. REFERENCE: 

 

[ 1 ] This is a reference from The Honourable Minister of Human 

Resources, Malaysia to the Industrial Court of Malaysia under Section 

20(3) of the Industrial Relations Act 1967  (“the IRA”) in respect of the 

dismissal of Mohd Hilmi Bin Alham by his employer,  Bermaz Motor Trading 

Sdn. Bhd. (“the Company”) on 21.11.2018. 

  

[ 2 ] The case was previously tried and concluded by the former Chairman, 

Yang Arif Dato’ Fredrick Indran X.A. Nicholas who had recently left the 

Industrial Court after being appointed and made a Judicial Commissioner 

of the High Court of Malaya. The case has been transferred to this Court 

and I have been requested to deliver and prepare this award. 

 

[ 3 ] Parties have on 11.02.2020 given their consent for me to deliver and 

prepare the award without the need for the case to be heard de novo. I 

further rely on the authority of Bax Global (Malaysia) Sdn. Bhd. v Sukhdev 

Singh Pritam Singh & Anor, (2011) 2 CLJ 534  where the Court held that 

s.23(6) of Industrial Relations Act 1967 (“IRA”) allows another chairman to 

continue hearing a part-heard case and the new Chairman can hand down 

the award in such cases. 

 

[ 4 ] Therefore, this award is written based on my reading, perusal and 

evaluation of the facts and evidence contained in the notes of proceedings 
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prepared by the said former Chairman and gleaned from the documents 

made available to me. 

 

B. FACTS 

 

[ 5 ] The Company is a private limited company, principally involves in the 

sales and distribution of Mazda vehicles in Malaysia.  

 

[ 6 ]  Pursuant to a letter of employment dated 22.01.2010 (“the 

Employment Contract”), the Claimant was employed by the Company as 

Sales Executive with effect from 02.02.2010. 

 

[ 7 ]  One of the salient term of the Employment Contract is that the 

Claimant was  required to sell three (3) units of vehicles per month and/or 

nine (9) units per quarter failing which the Company shall terminate the 

Employment Contract without notice (“the Sales Target”) . 

 

[ 8 ] The Company by letter dated 04.04.2018 informed the Claimant that 

his sales performance was below par and requested the Claimant to 

improve on his sales performance. The Claimant was also reminded of the 

Sales Target and cautioned that action would be taken against him if he 

fails to meet the Sales Target.  

 

[ 9 ] By letter dated 26.04.2018, the Claimant was transferred and 

relocated from Ampang Branch to Equine Park Branch with effect from 
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01.05.2018. The Claimant was unhappy with the transfer and wrote an 

email to Dato Sri Ben Yeoh on 26.05.2018 who was the Executive Chairman 

of Bermaz Auto, complaining on the transfer and alleged that he was 

unfairly treated. The Claimant also claimed that two of his sales invoices 

were stolen from him.  

 

[ 10 ]  By letter dated 09.07.2018, the Company notified the Claimant that 

his sales performance for the last quarter did not meet the Company’s 

expectation and the Sales Target. The Claimant was asked to buck up and 

improve on his sales performance. The Claimant was again warned that if 

the Claimant continues to repeat his poor performance, action would be 

taken against him. 

 

[ 11 ]  By letter dated 06.08.2018, the Company replied to the Claimant ’s 

email dated 26.05.2018, denying that the transfer was mala fide as alleged 

by the Claimant. The Claimant was then relocated back to Ampang Branch 

on 08.08.2019 as per his request. The Company also explained to the 

Claimant that the two sales invoices which the Claimant had claimed were 

stolen from him were in fact not belonging to the Claimant.  

 

[ 12 ] By letter dated 07.08.2018, the Company again cautioned the 

Claimant on his sales performance as the Claimant could not meet the 

Company’s expectation and the Sales Target. The Claimant was also 

reminded of his obligation under the Employment Contract to sell three (3) 
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units of vehicles per month and/or nine (9) units per quarte r failing which 

the Company would terminate the Employment Contract without notice.  

 

[ 13 ] The Claimant was eventually terminated by the Company on 

15.11.2018 vide the Company’s Notice of Termination dated 15.11.2018 for 

poor performance as a result of his failure to meet the Sales Target. 

Relevant excerpts of the Notice of Termination are reproduced herein below 

as follows: 

 

“RE: NOTICE OF TERMINATION 

 

Your appointment letter dated 3 February 2010 refers. We Also 

refer to our first review letter, second review letter and third review 

letter acknowledged by you on 6 April 2018, 10 July 2018 and 7 

August 2018 respectively. 

 

With reference to clause 6 of your appointment letter which 

states:- 

 

6. Sales Performance 

 

You need to ensure a vehicle sale of 3 units per month 

and/or 9 units per quarter failing which we shall 

terminate your contract without any notice.  
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As you have failed to fulfil the above terms, it is deemed that you 

have breached your contract of employment. Your contract of 

employment is hereby terminated with effect from 21 November 

2018. The Company shall pay you a salary up to 21 November 

2018. 

 

Your November 2018 salary will be issued via cheque before 7 th 

of the following month. Do note that final payment of all monies 

due to you, with less one (1) day of over-utilized annual leave and 

any other lawful deductions, will be made in due course.  

 

Please return all the Company’s property under your safekeeping 

as per the enclosed checklist which are presently in your care to 

HR Department.” 

 

[ 14 ] The Claimant being unhappy with the dismissal, made a 

representation to the Director General for Industrial Relations for 

reinstatement and the matter was accordingly referred to the Industrial 

Court. The Claimant contended that his termination was premature and 

without just cause or excuse. 

 

C. EVALUATION AND FINDINGS OF THE COURT  

 

[ 15 ] The issue the Company had with the Claimant was on his poor sales 

performance in that the Claimant was not able to meet the Sales Target 
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provided in the Employment Contract. The Company called one, Leong 

Chee Yee (“COW2”) who was the Branch Manager of Ampang Branch to 

give evidence at the trial. Save for the brief transfer to the Equine Park 

Branch, the Claimant at all material time was based in the Ampang Branch. 

 

[ 16 ] COW2 gave evidence on the sales performance of the Claimant for 

year 2018 and past years. It is apparent that most of the months the 

Claimant was unable to meet the Sales Target. COW2 also testified on the 

past actions taken by the Company against the Claimant for his poor sales 

performance since 2015. The Claimant was dismissed for his poor sales 

performance for the year 2018 as stated in the Notice of Termination. The 

Claimant’s past years sales performance have very little relevant to the 

present case as they were not the reasons for the Claimant’s dismissal. 

 

[ 17 ] The Claimant’s line of defence or reasons for not be able to meet the 

Sales Target can be gleaned from the Claimant’s pleadings and written 

submissions. They can be summed up as follows: 

 

(a) There was a supply shortage of vehicles; 

(b) Two of the Claimant’s invoices were pinched or stolen from him; 

(c) Company should not have dismissed the Claimant as he had shown 

improvement; 

(d) Company did not provide assistance and guidance to the Claimant 

on how to improve his sales performance; and 
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(d) The Claimant has done his best to secure many bookings for vehicles 

but they did not translate into concluded vehicle sales for the 

Company. 

 

[ 18 ] It is an established principle of industrial jurisprudence that poor 

performance due to culpable incompetent and inefficiency are misconduct 

and can be cause for dismissal. The Oxford English Dictionary defines 

incompetent as not having or showing the necessary skills to do something 

successfully. On the other hand, inability to do one’s work with the level of 

skill and speed which the employer requires for the position may be defined 

as inefficiency. Culpable incompetent and inefficiency may be attributable 

or due to negligence, carelessness, idleness, ineptitude efforts or breach 

of the duty imposed on the employee when he applies for the job. 

 

[ 19 ] In the case of poor performance culminating in misconduct, the same 

principles as propounded by the Federal Court in Milan Auto Sdn. Bhd. v 

Wong She Yen (1995) 4 CLJ 449 are applicable. The Industrial Court, has 

to first determine whether the misconduct complained of by the employer 

has been established, and secondly whether the proven misconduct 

constitutes just cause or excuse for the dismissal. The Company only need 

to prove on a balance of probabilities the culpable incompetent or 

inefficiency and that the Claimant was dismissed for just cause and excuse. 

[See: Telekom Malaysia Kawasan Utara v Krishnan a/l Kutty Sanguni Nair 

& Anor (2003) CLJ 314] 
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[ 20 ] The Claimant contended that there was a supply shortage of vehicle 

at the material time. The Claimant made reference to his WhatsApp’s 

conversation with one, Low Wen Han aka Travis (“COW1”) who was the 

Company’s Head of Human Resource whereby they were discussing on the 

issue of supply shortage of vehicles.   

 

[ 21 ] COW1 during cross examination by the Claimant’s Representative 

explained that not all models and variants were affected at that time. There 

were still stocks available according to COW1. Be that as it may, the 

Claimant has never gone on to prove that the supply shortage of the 

selected models or variants had affected his sales of vehicles or prevented 

him from achieving the Sales Target. There is no evidence of sales 

cancellations due to the supply shortage of vehicles or the Company was 

unable to deliver the vehicles according to the bookings secured by the 

Claimant. 

 

[ 22 ] In the absence of evidence to show that the Claimant ’s sales 

performance was affected by the supply shortage of the relevant models or 

variants, the Court is unable to accept this as the justification for the 

Claimant’s inability to meet the Sales Target. COW2 produced the sales 

records of other Sales Executives at the Ampang Branch from January to 

November 2018. Many of the Sales Executives managed to achieve the 

Sales Target. There was one who achieved 218% of the Sales Target. 

Although, there were others who like the Claimant did not achieve the Sales 

Target as well, the Claimant recorded the lowest sales for the aforesaid 
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period with only 19 vehicles, equivalent to 57% only. The other non-

achievers all records more than 80% of the Sales Target.  

 

[ 23 ] Therefore, I do not think that the supply shortage of vehicles has a 

significant effect on the sales performance of the employees of the 

Company. Other Sales Executives were able to continue with selling of the 

vehicles and achieving the Sales Target. There is also no evidence of any 

complaint from other Sales Executives on supply shortage of vehicles at all 

material time. 

 

[ 24 ] On the Claimant’s allegation that two of the invoices were stolen from 

him, this is in reference to the purchase of two vehicles by a company 

known as Kajima (Malaysia) Sdn. Bhd. (“Kajima”) from the Company in 

February 2018. The Claimant gave evidence the he had been liaising with 

one, Ismail Bin Abd Ahad (“Encik Ismail”), who was Kajima’s representative 

since January 2018. According to the Claimant, he had also brought Ismail 

and Kajima’s directors for a test drive.  

 

[ 25 ] These were not disputed by the Company but the Company 

contended that they did not have the knowledge of the same and Kajima 

did not disclose to them at the material time. The Company called one, 

Shigeo Murayama (“COW3”) who was the Company’s Head of Branch 

Operations to give evidence at the trial.  
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[ 26 ] COW3 testified that Kajima’s representative, Mr. Yusuke San had 

contacted him for the purchase of the cars and he had referred the matter 

to Ms. Kayle Lim, Corporate Sales Manager to attend to Kajima. COW2 

confirmed that the purchase of vehicles by Kajima was not done at his 

Ampang Branch. It was only forwarded to the Ampang Branch subsequently 

by the Corporate Sales Department.  

 

[ 27 ] According to COW1, Kajima was the Company’s strategic partner in 

Japan and they had approached COW3 being the Head of Brand Operation 

directly for the purchase of the vehicles. Based on the documents 

presented before the Court, Kajima had issued their purchase order to the 

Company’s headquarter and it was in fact done concluded at the 

Company’s headquarter. 

 

[ 28 ] No doubt that the Claimant attended to Kajima’s representatives at 

the first instance but he did not conclude the sales. There is no evidence 

that Kajima had wanted to purchase the vehicles from the Claimant or they 

have informed the Company of the Claimant’s involvement. The Claimant 

also did not call Encik Ismail to give evidence to support his contention that 

he was entitled to the sales of vehicles to Kajima.  

 

[ 29 ] In the absence of any evidence on the Claimant’s entitlement to the 

sales of vehicles to Kajima, the Court is unable to accept the Claimant’s 

contention that the sales transactions were stolen from him. In any event, 

as COW2 correctly pointed out that even with addition of the two vehicle 
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sales, the Claimant’s sales performance still falls short of the Sales Target 

and would still be the lowest among the sales executives of the Company.  

 

[ 30 ] The Claimant’s Representative submitted that the Company should 

not have dismissed the Claimant as he had shown improvement in his sales 

performance between April 2018 to September 2018. The Claimant 

managed to secure five vehicle sales in September 2018. Be that as it may, 

the record shows that save for September 2018, the Claimant did not meet 

the monthly sales target of three vehicles for all other months from January 

2018 to November 2018.  

 

[ 31 ] The Claimant’s sales performance went below par again for 

subsequent months of October and November 2018. The Claimant’s sales 

performance reverted to as before namely sales of less than three vehicles 

per month. Therefore, to say that the Claimant had shown improvement and 

should not have been dismissed appears to be an overstatement. The 

Claimant’s single achievement for September 2018 is insufficient to redeem 

himself from the action taken by the Company against him.  

 

[ 32 ] On the Claimant’s assertion that he was not given sufficient guidance 

to assist him in achieving the Sales Target, this to my mind is not a  good 

reason as the Claimant was a senior Sales Executive with more than eight 

years of experience. The Claimant was doing the same work and job for the 

past eight years with the Company. Thus, it would be reasonable to expect 
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from a person with the Claimant’s seniority to be able to perform his job 

well with minimal or no guidance from the employer.  

 

[ 33 ] As such, the Court finds the Claimant’s grouses of no guidance or 

insufficient guidance and assistance were given to him to assist him in 

achieving the Sales Target to be unacceptable and devoid of any merits. 

There is also no evidence that the Company has rendered assistance to 

the Claimant’s other colleagues in assisting them to achieve the Sales 

Target. 

 

[ 34 ] The Claimant testified that he had secured many bookings and done 

his best to bring in sales for the company but unfortunately they did not 

translate into vehicles sales in that the bookings for some reasons did not 

materialise into vehicle sales for the Company or they were cancelled 

subsequently. The Claimant contended that he had strived hard to achieve 

the Sales Target but his best was simply not good enough for him to meet 

the Sales Target. 

  

[ 35 ] Since misconduct and disciplinary punishment pre-suppose fault, 

breach of duty must be found. The law recognizes that where an employee 

puts forth his best efforts and yet is unable to perform a job, either at all or 

with the requisite efficiency, he may justly claim that he is not at fault in so 

far as any present breach of duty is concerned. 
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[ 36 ] The law finds the duty in the initial hiring itself. The duty is cast on a 

prospective employee to ascertain the requirements of the jobs for which 

he applies, and to either apply only for jobs he can do or if he has doubts 

about his ability to do them, to reveal such doubt to the employer. Failure 

to do so is the culpability which permits the disciplinary of the incompetent 

or inefficient employee.  

 

[ 37 ] On the facts, there is an express provision in the Employment 

Contract on the Sales Target. The Claimant had agreed and accepted the 

Sales Target imposed by the Company in the Employment Contract. No 

doubt the Claimant managed to bring in many bookings but the bookings 

did not translate into concluded vehicle sales for the Company. The Sales 

Target imposed on the Claimant is on concluded vehicle sales and not 

merely booking of vehicles. 

 

[ 38 ] The Claimant has failed to keep his end of the bargain by not meeting 

the agreed sales target. Clause 6 of the Employment Contract provides that 

the Company is entitled to terminate the Claimant’s employment with the 

Company if he fails to meet the Sales Target.  

 

[ 39 ] The Claimant by accepting and agreeing to the Sales Target has 

represented to the Company that he would be able to meet the Sales 

Target. The Claimant by not meeting the monthly sales target and the 

quarterly sales target imposed by the Company repeatedly, amounted to 

culpable inefficiency or incompetency. 
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[ 40 ] In fact, the Claimant being a senior Sales Executive who had worked 

for the Company for more than eight years before he was dismissed, knew 

and ought to have known what was coming his way when he repeatedly 

failed to achieve the monthly and quarterly sales target imposed by the 

Company. COW2 gave evidence that all the Sales Executive in the 

Company worked very hard to achieve the Sales Target each month. 

According to COW2, the Claimant was not committed enough and did not 

follow closely on the bookings he had secured.  

 

[ 41 ] Therefore, based on the foregoing reasons, the Court holds that the 

Company has proven on the balance of probabilities that the Claimant          

is guilty of misconduct in the form of culpable incompetent and/or 

inefficiency.  

 

[ 42 ] One should only apply and accept jobs he can do. The Sales Target 

was not imposed after the Claimant had accepted the offer of employment. 

The Sales Target was found in the Employment Contract from day one 

when the Claimant joined the Company.  The Claimant’s acceptance of the 

Sales Target when he took up the job, to my mind is the culpability which 

permits the disciplinary of his inefficiency or incompetency.  
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[ 43 ] Therefore, the Court having considered all the facts and evaluated 

the totality of the evidence, both oral and documentary and going by equity, 

good conscience and substantial merits of the case without regard to 

technicalities and legal form, finds that the Claimant has been dismissed 

with just cause or excuse. Accordingly, the Claimant’s case against the 

Company is hereby dismissed. 

 

 

HANDED DOWN AND DATED THIS 14th DAY OF FEBRUARY, 2020 

 
-signed- 

 
 

     (ANDERSEN ONG WAI LEONG) 
 CHAIRMAN 

      INDUSTRIAL COURT OF MALAYSIA 
    AT KUALA LUMPUR 


