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Reference: 
 
This is a reference made under subsection 20(3) of the Industrial Relations Act 1967 

[Act 177] (“the 1967 Act”) arising out of the dismissal of Julie Marzliffa Binti Mohd 

Razaki (hereinafter referred to as “the Claimant”) by UEM Group Berhad 

(hereinafter referred to as “the Company”) on 23 January 2019.  
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AWARD 

 

[1] The Ministerial reference in this case required the Court to hear and determine 

the Claimant’s complaint of dismissal by the Company on 23 January 2019 and was 

received by the Industrial Court on 2 January 2020.  

Factual Matrix  

  

[2] The Company, a wholly owned subsidiary of Khazanah Nasional Berhad, is 

Malaysia’s leading engineering-based infrastructure and services conglomerate 

which focuses on four key businesses namely Expressways, Township & Property 

Development, Engineering & Construction and Asset & Facility Management. The 

Claimant commenced employment on 1 October 2005 with UEM Edgenta Berhad 

(formerly known as Faber Group Berhad), a subsidiary of the Company as an 

Executive Internal Audit. In 2007 to 2015, she worked with Faber Development 

Holdings Sdn. Bhd. and then transferred to the Company to the Taxation Division as 

Senior Executive. Throughout her services with the subsidiary companies, the 

Claimant was given salary increments and bonuses for her contributions and good 

performance in the companies. The Claimant’s last drawn salary was RM4,880.00.  

 

[3] The Claimant contended that during the three years from 2015-2017 working 

in the GST Department of the Company, she worked directly under the supervision of 

the Manager or Deputy Manager of the said department. She claimed that she had 

no issues with her performance throughout her service in the Company and had 

consistently achieved higher than “Bronze” in all Key Performance Index (KPI) prior 

to 2017. She had shown the various appreciation letters awarding her bonuses, 

tokens and salary increments. She alleged that her work was never supervised by 

the Head of the Taxation Department, Evonne Lim (COW2). A total of 12 subsidiaries 

were under her purview. In April 2017, the Claimant’s supervisor took annual leave 

and COW2 then reviewed the GST reports particularly for two companies under the 

Claimant’s list, namely Syarikat Projek Lebuhraya Usahasama Berhad and Unipati 

Concrete Sdn. Bhd.  
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[4] Nevertheless, the Claimant claimed that the Company had calibrated her 

performance score without her knowledge and she was given a “Bronze” for her 

alleged poor performance. She alleged that there was no discussion to change the 

performance score between the Claimant and the Head of the Department. She 

discovered about the change vide letter on 3 May 2018 and she claimed that this was 

done in contravention of the Company’s policy as discussion was a prerequisite 

stated in the Performance Appraisal Form (PAF). Therefore, the Claimant allegedly 

was unfairly evaluated because the appraiser and reviewer, COW2, had not 

reviewed her reports by approving the forms submitted by the Claimant dated from 1 

January 2017 to 31 January 2018.  

 

[5] Via letter dated 7 May 2018, the Claimant was instructed to undergo a 

Performance Improvement Plan (PIP) for two months due to her rating of “Bronze”. 

She alleged that she was instructed to complete unreasonable amount of tasks, 

among others, to complete revision of the GST report within three days after the 

reports were obtained from the subsidiary companies and to calculate retention sum 

of UEM Construction Sdn. Bhd. since 2013. She managed to complete her tasks in 

the first PIP but there was a delay of the review report by COW2. Then she was put 

on three other PIPs consecutively, purportedly (but no formal letter was issued to 

her) as COW2 was not satisfied with her progress. Until the end of the fourth PIP, the 

Claimant’s superior was still unsatisfied with her performance. She claimed that 

COW2 had written a letter to complain to the Ministry of Finance on the changes to 

the law and rules in respect of auditing GST, and therefore, the tasks assigned to the 

Claimant were allegedly intended to victimise her when she was expected to remedy 

the defects arising out of the new change in the GST law.  

 

[6] On the afternoon of 23 January 2019, the Claimant was suddenly called by the 

Human Resources Department to the meeting room. She was given a letter of 

termination of employment with immediate effect and a salary cut. The Claimant 

claimed that there was no domestic inquiry (DI) process conducted and she had not 

been given the right to be heard before her dismissal. She contended that there was 

no misconduct on her part because there was no DI held. The Claimant alleged that 

since COW2’s transfer to the department, a total of 11 employees had resigned and 
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two were transferred out to other departments. This indicated that the Company had 

carried out an unfair labour practice and had malicious intention to terminate her 

employment when she had been serving the Company and its subsidiaries for a total 

of 15 years. The Claimant further claimed that the Company had never warned her of 

the possibility of dismissal and that it had failed to follow the proper procedures 

before terminating her employment as she was not given training, coaching, 

counselling and guidance so that she would know her weaknesses and rectify the 

same. 

 

[7] The Company denied the Claimant’s allegations in her Statement of Case 

(SOC) and contended that all the performance bonus given in the past did not signify 

her idividual performance as it was the Company’s practice in good faith to award 

even underperforming staff with a performance bonus when the Company’s 

corporate performance as a whole for the year was satisfactory.  

 

[8] The Claimant was transferred to the Company’s Group Tax Department 

effective 1 May 2015 where it was highlighted to her that she would be reporting to 

the Head of Group Tax (although her work was supervised by the Manager of Group 

Tax). The Company denied the Claimant’s claim that she was only limited to signing 

the approval control form in the GST reports and the she actually had 38 companies 

under her purview in that regard. In an e-mail dated 12 February 2018, the Claimant 

personally requested for her performance appraisal to be changed from the Manager 

of Group Tax to the Head of Group Tax. Moreover, she had never objected to COW2 

becoming her performance appariser for 2017.  

 

[9] In regard to the Claimant’s claim about the recalibration process, the 

Company claimed that it was an afterthought because she had never raised any 

issues with her calibrated performance category. The Claimant was also familiar with 

the appraisal system and fully aware that she was entitled to raise her grievance to 

the Company should she ever disagree with her performance rating as highlighted in 

the PAF.  
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[10] The Company contended that due to her unsatisfactory performance, she was 

rated “Bronze” in 2017 and the PIP was to assist her to improve her performance to 

meet the satisfactory level and she never protested to it. In order to enable the 

Claimant to perform better in the PIP, her scope of work was reduced; 24 companies 

as a final reviewer and three (3) companies as a first level reviewer under her scope 

of work where some had been reallocated. The Claimant was left with a total of 11 

companies for which 10 required monthly submissions and one (1) on a quarterly 

basis.  There was not much improvement on the Claimant’s performance throughout 

the PIPs and during the Final Review Session on 25 October 2018, COW2 

highlighted to the Claimant that she had shown no improvement and recommended 

for her termination of employment. 

 

[11] It was also the Company’s case that the allegations of “unreasonable” and 

“deliberate act of victimisation” in respect of the target-setting by the Company was 

also an afterthought because the Claimant had never raised any objection therein 

and she had agreed to such targets being set. The Company also claimed that the 

extension of the PIP was acknowledged by the Claimant at the Third Review Session 

and she had failed to show satisfactory improvement in her performance. Therefore, 

the Company deemed it unneccesary to issue a letter of extension as such. In its 

defence, the Company averred that it had taken all the necessary steps in line with 

its Performance Management Procedure and that she had been warned about her 

poor performance and all opportunities given to enable her to improve. Hence, the 

Company contended that it was entitled to dismiss the Claimant based on her poor 

performance and urged the Court to dismiss her claim. It was averred that the 

Claimant’s claim in respect of its omission to hold a DI before the dismissal was 

misconcieved in law because she was dismissed for poor performance and not for 

misconduct. 

 

Establishing the Fact of Dismissal 

 

[12] The Claimant prays that this Court holds her dismissal by the Company as 

without just cause or excuse. She pleads to be reinstated to her former position 

without any loss of wages, seniority, entitlement and all benefits due to her and any 
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other remedy the Court deems fit. If reinstatement is not possible, she pleads for 

compensation in lieu of reinstatement and all allowable backwages. 

 

[13] Where such representations have been made and are referred to the Industrial 

Court for inquiry, it is the duty of the Court as stated by the Federal Court in the case 

of Wong Yuen Hock v. Syarikat Hong Leong Assurance Sdn. Bhd. and another 

appeal [1995] 2 MLJ 753 to determine whether the termination or dismissal is with or 

without just cause or excuse. In Hotel Malaya Sdn. Bhd. & Anor v. National Union 

of Hotel, Bar & Restaurant Workers & Anor [1982] 2 MLJ 237 it was stated that in 

exercising this quasijudicial function, the Court’s functions comprise investigating and 

analysing the facts, making findings of facts and lastly applying the law to those 

findings. Hence, the role of the Court is to determine whether the Claimant was 

indeed dismissed on 23 January 2019 and if so, whether the dismissal was without 

just cause or excuse.  Although it is incumbent upon the Court to inquire into the 

issue of justness or the excuse on its merits, the Court must first be satisfied that the 

Claimant was indeed dismissed.   

 

[14] In this claim, the fact of dismissal is not disputed by the Company. Hence, it is 

for the Company to prove on a balance of probability that the dismissal is with just 

cause or excuse. In the case of Stamford Executive Centre v. Dharsini Ganesan 

[1986] 1 ILR 101 it was stated: 

 

  “It may further be emphasised here that in a dismissal case the employer must 

produce convincing evidence that the workman committed the offence or 

offences the workman is alleged to have committed for which he has been 

dismissed. The burden of proof lies on the employer. He must prove the 

workman guilty and it is not the workman who must prove himself not guilty. This 

is so basic a principle of industrial jurisprudence that no employer is expected to 

come to this Court in ignorance of it.”. 

 

[15] Further, in order to successfully defend an unfair dismissal claim, the burden 

of proof is on the employer to show that the reason for dismissing the employee falls 

into one of the two categories set out in subsection 20(3) of the 1967 Act. The 
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termination of the employee will be deemed to have been unjust unless an employer 

can prove that the employee was dismissed for a just cause or excuse. Even if an 

employer succeeds in proving that there was a reason for the dismissal of the 

employee, it is for the Industrial Court to decide whether the dismissal was warranted 

or not in accordance with, inter alia, the principles of equity, good conscience and the 

substantial merits of the case (subsection 30(5) of the 1967 Act).   

 

Evaluation and Findings by the Court 

 

The Company’s Case 

 

[16] The Company’s witnesses were as follows: 

i. Norlida Abdul Azmi (COW1), former Group Chief Human Capital 

Officer; and 

ii. Evonne Lim Lian Suan (COW2), former Head of Group Tax. 

 

[17] Both COW1 and COW2 have since left the Company to join other companies. 

In respect of COW1, she had testified about the Claimant’s termination of service by 

the Company. The Claimant was under the supervision of the Head of Group Tax 

when she was transferred to that Department on 16 April 2015 (page 9, Company’s 

Bundle of Documents, COB1). COW2 was transferred to the Department as Head of 

Group Tax only on 1 April 2017 (page 7 of COB2).  

 

[18]  The Claimant was terminated from service with immediate effect vide letter 

dated 23 January 2019 signed by COW1 (refer to pages 79-80 of COB1). The 

ground for dismissal was her consistent failure to achieve the Company’s required 

standard of performance and her continuous poor work performance despite being 

given ample time, opportunities and guidance to improve throughout the period of the 

PIP. She was placed under the PIP, for a total of six (6) months, to assist her to 

improve her performance to meet the Company’s satisfactory level vide letter dated 7 

May 2018. She was rated “Bronze” in 2017 vide a Calibrated Final Review on 15 

February 2018, which was the lowest category of rating. For the ease of reference, 

the letter of Termination of Employment is reproduced below: 
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[19] Meanwhile, the chronology of the PIPs is as follows: 

 

DATE CHRONOLOGY OF EVENTS DOCUMENT 

7.5.2018 The PIP was served on the Claimant  Pages 66-67 COB1 

15.5.2018 A discussion was held between Ms. Evonne Lim 
and the Claimant to set her target and the action 
plan to be taken by the latter throughout the course 
of the PIP 
 

Pages 68-69 COB1 

5.7.2018 First Review Session Pages 71-72 COB1 

15.8.2018 Second Review Session Pages 73-74 COB1 

17.8.018 A continuation of the Second Review Session - 

20.9.2018 Third Review Session Pages 75-76 COB1 

25.10.2018 Final Review Session Pages 77-78 COB1 

 

[20] COW1 explained that the Claimant was not issued a letter for the extension of 

the PIP because she was informed about it during the Third Review Session. In line 

with the Company’s Performance Management Procedure (PMP) at Clause 5.8 

(pages 18-28 of COB1) there was no mention of any specific requirement for the 

Company to issue another letter for the extension of the PIP. Moreover, Clause 5.8 

states that: 

“5.8 If the improvement is not consecutive, then it may be extended for a 

maximum of 4 reviews (4 to 8 months) total. At the end of the 4/8 

months the said employee shall be terminated on grounds of poor and 

inconsistent performance which is unacceptable to the organization.”. 

 

[21]  COW1 contended that the Company had taken all necessary steps in line 

with the PMP in handling the Claimant’s poor performance before deciding to 

terminate her services. She was given ample time to improve herself throughout the 

course of the PIP. She added that the management was satisfied that the Claimant 

did not benefit from the multiple warnings, guidance and the PIP availed to her. 

Therefore, the Company could no longer repose the necessary trust and confidence 

in the Claimant to continue her employment. COW1 refuted the Claimant’s 

allegations that she was suddenly terminated because the Claimant had been 

warned about her poor performance and given sufficient opportunities to show her 

improvement in her performance and which she failed to do so.  
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[22]  In regard to the Claimant’s claim that her last salary was short of the full 

amount due to her, COW1 told the Court that she was paid two months’ salary in 

accordance with her contract of employment terms after statutory deductions and her 

excess annual leave up to 31 January 2019. The amount remitted to the Claimant 

was RM6,552.75.  

 

[23]  COW1 stated that the performance bonus awarded to the Claimant between 

2015 and 2016 were not solely based on her individual performance but also 

dependent on the corporate performance of the Company as a whole for the 

respective years, in line with the Company’s Bonus Framework. This is because the 

total bonus pay-out that each employee receives is directly linked to both the 

Company’s corporate scorecard which reflects the Company’s performance for the 

year and each employee’s individual performance management score rating which 

reflects the employee’s performance. The Company’s bonus distribution curve is also 

based on the corporate performance. Therefore, in good faith the Company would 

still award employees with acceptable performance ratings with bonus albeit less 

than high performing employees. Vide letter dated 15 April 2015, the Company in line 

with its practice and in order to motivate poor performing employees, had awarded 

the Claimant with a token payment for her performance in the year 2014 despite the 

Claimant falling into the Bottom 5% category and highlighted to her as follows: 

 

“Where required, you will be placed under the Performance Improvement Plan 

(PIP) process which you will be advised in due course.”. 

 

[24] On the issue of DI, COW1 stated that the Claimant was not dismissed for 

misconduct and therefore, a DI was unnecessary and the Company had taken all the 

necessary steps in line with the PMP in handling the Claimant’s poor performance 

before deciding to finally terminate her services. 

 

[25] COW2 testified about the Claimant’s job scope and her performance while she 

was reporting to her (COW2). She stated that the Claimant’s job duties were as 

follows: 

i. to save tax costs of the Company and its subsidiaries by improving the 

efficiency of tax administration and planning of the Company and its 



2(12)/4-137/20 
 

 

 12 

subsidiaries without compromising tax compliance and at the same 

time reducing tax consultancy costs; 

ii. to improve the overall tax compliance and tax management system / 

documentation of the Company and its subsidiaries in managing the 

risk of tax disputes with the tax authorities; 

iii. to monitor, coordinate and advise tax obligations of the Company and 

its subsidiaries under her portfolio including review of tax documents in 

ensuring tax compliance with current tax laws and regulations; 

iv. to manage the team in providing support to the Company and its 

subsidiaries in respect of tax audit, investigations and queries by the 

tax authorities in accordance with strategies formulated by the Head of 

Group Tax; 

v. to provide advice, assistance and guidance and its subsidiaries on 

technical tax issues and its subsidiaries when necessary; and 

vi. to manage the communications between tax agents, tax authorities, 

legal counsels and other of the Company and its subsidiaries in relation 

to all tax related matters. 

 

[26] COW2 stated that the Claimant was aware that she was to report to the Head 

of Group Tax when she was transferred to the Company’s Group Tax Department 

effective 1 May 2015. Her immediate supervisor was the Manager of Group Tax but 

at all times her work was under the purview of the Head of Group Tax. The witness 

denied the Claimant’s claim that she was only limited to signing the approval control 

form in the GST reports and the she actually had 38 companies under her purview in 

that regard. In an e-mail dated 12 February 2018, the Claimant personally requested 

for her performance appraisal to be changed from the Manager of Group Tax to the 

Head of Group Tax. The Claimant had never objected to COW2 becoming her 

performance appariser for 2017.  

 

[27] In regard to the Claimant’s claim about the recalibration process, COW2 

stated that her rating was calibrated to Bronze in the Calibrated Final Review 2017 

online performance appraisal form dated 15 February 2018. The Claimant’s overall 

score was rated 51.66% (Low Silver). It was highlighted to the Claimant in that 
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exercise that “If there was a change in your performance band, please schedule a 1-

on-1 session with your appraiser to discuss the justification for this change.”. The 

Claimant never raised any issues or grievances on her disagreement with her 

calibrated performance category. COW2 then talked about the PIP similarly with 

COW1’s testimony. The Claimant did not at that time in May 2018 protest the 

Company’s decison to put her under the PIP.  

 

[28] In order to enable the Claimant to perform better in the PIP, her scope of work 

was reduced according to COW2 where 24 companies as a final reviewer and three 

(3) companies as a first level reviewer under her scope of work where some had 

been reallocated. The Claimant was left with a total of 11 companies for which 10 

required monthly submissions and one (1) on a quarterly basis. This was highlighted 

to her by COW2 during the target-setting session before the commencement of the 

PIP. COW2 testified on the PIP review sessions as follows: 

 

Sessions Comments Ranking 

First Review Very slight improvement. I need a lot more 

improvement in terms of accuracy, 

timelines and computations as tax has 

very strict deadlines and punitive 

penalties. 

Low Silver 

Second Review In rushing to meet deadlines, the number 

of review points increased compared to 

the previous month. Group Tax is 

supposed to provide technical tax 

expertise and it is difficult for me as Julie is 

contributing minimally (which is below 

expectations) 

Not Improved 

Third Review Agreed to CC Evonne in all email 

communications to OpCo’s and third 

parties i.e. KASTAM etc. 

No Improvement 

Fourth Review COW2 ticked the Termination column 

(recommendation) 

No Improvement 

 

[29] There was not much improvement on the Claimant’s performance throughout 

the PIPs and she had acknowledged it according to the testimony of COW2. During 

the Fourth Review Session on 25 October 2018, COW2 highlighted to the Claimant 

that she had shown no improvement and recommended for her termination of 
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employment. COW2 testified that her recommendation for the termination was 

communicated to the Claimant and mutually acknowledged by the latter.  

 

[30] In regard to the Claimant’s allegation that COW2 had written to the Minister of 

Finance in a letter dated 22 October 2018, this witness admitted that fact. However, 

she said this was not relevant to the Claimant’s job scope nor the tasks and targets 

agreed by her during the PIP. COW2 denied that she had ever placed any unfair 

expectations on the Claimant as the targets fixed for her PIP was discussed with her 

and accordingly agreed by her without any protest. 

 

The Claimant’s Case 

 

[31] The Claimant was the only witness for her case. She had highlighted to the 

Court the various letters on bonuses, tokens of appreciation and salary increments 

that the Company had given her inview of her good performance throughout the 15 

years of her employment. Since her transfer to the Group Tax Department, she had 

been reporting to the Head of Department, Fitriah Binti Yusof.  

 

[32] In February 2018, the Claimant alleged she was informed by the management 

that she would be reporting to COW2 and her performance appraisal for 2017 to be 

evaluated by the latter. She was not satisfied with the change because her work in 

2017 were supervised by other managers in the Department and COW2 only started 

fully monitoring GST related work around March 2018. Further, she said in order to 

ensure fairness two different persons would be the appraiser and reviewer. 

Notwithstanding that, it was done by COW2 on 15 February 2018 before the KPI was 

calibrated. The Claimant alleged that around that period when the discussion on the 

performance appraisal was conducted, COW2 had verbally requested the Claimant 

to resign from the Company as she was purportedly not suited to work in the 

Taxation Department. During the discussions also, they both had agreed that her 

performance was to be in the “Low Silver” category.  

 

[33] Nevertheless, the Claimant claimed that the Company had calibrated the 

Claimant’s performance score without her knowledge and the Claimant was given a 
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“Bronze” for her alleged poor performance. There was no discussion to change the 

performance score between the Claimant and COW2. She discovered about the 

change vide letter on 3 May 2018 and she claimed that this was done in 

contravention of the Company’s policy as discussion was a prerequisite stated in the 

Performance Appraisal Form (PAF). Therefore, the Claimant alleged she was unfairly 

evaluated because the appraiser and reviewer, COW2, had not reviewed her reports 

by approving the forms submitted by the Claimant dated from 1 January 2017 to 31 

January 2018.  

 

[34] The Claimant alleged further that the lowering of her score did not 

commensurate with the completed works of the Claimant. COW2 stated in the 

comments that the Claimant had not made any contact with the Royal Malaysian 

Customs Department (RMC) to request for an extension to file the tax payments for 

the companies under the Claimant’s purview. The Claimant disputed COW2’s 

comments because she claimed that there was a disagreement on the GST auditing 

for UEM Construction Sdn. Bhd. between the company and the RMC whereby such 

matters purportedly could not be resolved expediently. She also refuted the 

allegation by the Company that she was at fault for the late payment of GST because 

she had been in contact with the relevant personnel to inform them about the process 

and the payment made.  

 

[35] Via letter dated 7 May 2018, the Claimant was instructed to undergo the PIP 

for two months due to her rating of “Bronze”. Because she needed the job, she 

persevered and underwent the PIP. The Claimant claimed that she did raise her 

complain to the management about her placement in the PIP on 15 May 2018 and on 

17 August 2018, she wrote an e-mail to the Company about the unfair treatment she 

received when she was there. The Company stated that it will follow up on the matter 

but she received no updates from them.  

 

[36] At the first target-setting session, she alleged that she was told to complete 

unreasonable amount of tasks, among others, to complete revision of the GST report 

within three days after the reports were obtained from the subsidiary companies, to 

answer RMC’s letters within three days, to calculate retention sum of UEM 
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Construction Sdn. Bhd. since 2013. She managed to complete her tasks in the first 

PIP but there was a delay of the review report by COW2. The delay resulted in a 

reduction of time for her to complete the target in the second review. Then she was 

put on three other PIPs consecutively, purportedly (but no formal letter was issued to 

her) as COW2 was not satisfied with her progress. Until the end of the fourth PIP, the 

Claimant’s superior was still unsatisfied with her performance. She claimed that 

COW2 had written a letter to complain to the Ministry of Finance on the changes to 

the law and rules in respect of auditing GST, and therefore, the tasks assigned to the 

Claimant were allegedly intended to victimise her when she was expected to remedy 

the defects arising out of the new change in the GST law. She stated that there was 

a change in the GST rate during the third review session and subsidiary companies 

needed time to familiarize with the new system. She claimed that there was no 

warning about a termination during the third review. Throughout the PIP, she said 

she did not receive any coaching, training and guidance from the Company to enable 

her to complete the tasks.   

 

[37] The Claimant claimed that she was not informed about the results of the PIP 

from October 2018 to January 2019. The Claimant continued with her work relating to 

GST auditing. However, on the afternoon of 23 January 2019, she was suddenly 

called to the meeting room by the Human Resources Department. She was given a 

letter of termination of employment with immediate effect and a salary cut. The 

Claimant claimed that the absence of any communication from 25 October 2018 was 

to “encourage” her to quit the job and she alleged many staff had been placed in the 

same situation. However, it is noted that from the Company’s evidence, only one 

other employee apart from the Claimant was recalibrated downwards due to the 

same issue of poor performance. The Claimant alleged that she was never informed 

during any of the PIPs about a possible termination. In her evidence in Court, the 

Claimant showed to the Court page 426 of the Claimant’s Bundle of Documents, 

CLB1 that in her Fourth Review Session PIP, the Company did not indicate that 

termination was recommended in her case. However, I noted that in the Company’s 

document for the same Fourth Review Session (pages 77-78 of COB1), COW2 had 

ticked the recommendation for Termination. COW2 testified under cross-examination 

that this was done in the presence of the Claimant and HR personnel, Thepen, who 
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was in the final meeting (and his/her signature was affixed in the documents and 

dated the same date). Naturally, the Claimant denied that this was the case and 

contended that the Company had done it after the meeting and not in her presence. 

Nevertheless, I am not convinced by the Claimant’s allegation in this regard and in 

fact it was a bit misleading to the Court for her to suggest that only her copy could be 

used in evidence when COW2 had testified that they used only one original copy of 

the form for discussion and the HR personnel would then make copies from that 

original copy. I find that the Claimant’s evidence that COW2 did not tick the 

recommendation of “Termination” and signed the form much later is less probable 

then the Company version because the Claimant’s own signature was also on that 

original copy together with the HR personnel’s signature and dated 25 October 2018. 

 

[38] I have considered the Claimant’s submissions that her document for the 

Fourth Review Session should be accepted rather than the Company’s and that 

COW2 had lied when she said she had signed the recommendation of Termination. 

Comparing the two documents before me, I can conclude safely that the 

Claimant’s document was her own copy whereas the document in COB1 was 

the Company’s document that was used as the basis for the discussion on that 

day on 25 October 2018 in the presence of the HR personnel by the name of 

“Thepen”. COW2 told the Court that if she had not ticked the Termination column, 

she would not have signed the document. She stated there was only one copy of the 

document that was used in the discussion and that was the one in pages 77-78 of 

COB1. I have no reason not to accept this witness’ evidence on this issue and I 

find that the document for the Fourth Review Session (Final) was the document 

at pages 77-78 of COB1. 

 

[39] The Claimant claimed that there was no domestic inquiry (DI) process 

conducted and she had not been given the right to be heard before her dismissal. 

She contended that there was no misconduct on her part because there was no DI 

held. The Claimant alleged that since COW2’s transfer to the department, a total of 

11 employees had resigned and two were transferred out to other departments. This 

indicated that the Company had carried out an unfair labour practice and had 

malicious intention to terminate her employment when she had been serving the 
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Company and its subsidiaries for a total of 15 years. The Claimant further claimed 

that the Company had never warned her of the possibility of dismissal and that it had 

failed to follow the proper procedures before terminating her employment as she was 

not given training, coaching, counselling and guidance so that she would know her 

weaknesses and rectify the same. 

 

[40] Before evaluating the evidence on the substantive matter of the poor 

performance, the Court will firstly address the issue of the Domestic Inquiry (DI) 

because the Claimant claimed that her dismissal was unfair as the Company did not 

convene a DI in order for her to defend herself against the poor performance claim. 

In Hong Leong Equipment Sdn. Bhd. v. Liew Fook Chuan & Other Appeal [1997] 

1 CLJ 665 at page 716 it was held that: 

 

“The fact that an employer has conducted a domestic inquiry against his workman 

is, in my judgment, an entirely irrelevant consideration to the issue whether the 

latter had been dismissed without just cause or excuse. The findings of a 

domestic inquiry are not binding upon the Industrial Court which rehears the 

matter afresh.  However it may take into account the fact that a domestic inquiry 

had been held when determining whether the particular workman was justly 

dismissed”.  

 

[41] In Bharat Forge Co. Ltd. v. A.B. Zodge and Another (1996-11-LLJ-643) 

(SC) the court held that a DI may be vitiated by either for non-compliance of the rules 

of natural justice or for perversity.  Any disciplinary action thus taken on the basis of a 

vitiated inquiry does not stand on a better footing than a disciplinary action with no 

inquiry. Two principles emerge from this, i) that the principles of natural justice must 

have been adhered to at the domestic inquiry stage and ii) where the domestic 

inquiry has been vitiated for some reason, the Court can hear the case de novo. 

 

[42] The Court refers to the case of Wong Yuen Hock v. Syarikat Hong Leong 

Assurance Sdn. Bhd. & Another Appeal [1995] 3 CLJ 344 where the Federal 

Court held that the Industrial Court, in inquiring into the question of whether there 

was a failure to hold a DI, had gone into a reason not relied upon by the employer, 

and into a matter quite outside the reference by the Minister. The Industrial Court has 

thus changed the scope of the Minister’s reference, committing thereby a 
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jurisdictional error. The defect in natural justice by the respondent could and ought to 

be cured by the inquiry by the Industrial Court. At page 354, Mohd. Azmi Bin Haji 

Kamaruddin FCJ stated: 

 

“In any event, we held the view that once a case of wrongful dismissal had been 

properly referred by the Minister under s. 20(3), the Industrial Court was seised 

with jurisdiction and was obliged under the Act to determine the dispute on its 

merits. … Invariably, the hearing before the Industrial Court itself which indeed 

provides a better and impartial forum for the employee than most domestic 

tribunals, should be taken as sufficient opportunity for the employee to being 

heard to satisfy natural justice and thereby rectify any omission to hold any 

domestic inquiry. Indeed, the Minister’s reference should be viewed as a hearing 

de novo by an independant statutory tribunal.” 

 

 
Further at page 356, the Federal Court held: 

 
“It was not within the ambit of the reference for the Industrial Court to determine 

whether Hong Leong ought to be punished for failing to hold a domestic inquiry. 

The Industrial Court was not competent to declare the dismissal void for failure to 

comply with the rule of natural justice. The very purpose of the inquiry before the 

Industrial Court was to give both parties to the dispute an opportunity to be heard 

irrespective of whether there was a need for the employer to hold a contractual or 

statutory inquiry. We were confident that the Industrial Court as constituted at 

present was capable of arriving at fair result by fair means on all matters referred 

to it. If therefore there had been a procedural breach on natural justice committed 

by the employer at the initial stage, there was no reason why it could not be cured 

at the re-hearing by the Industrial Court.” 

 

 

Finally at page 358, the Federal Court held: 

 
“For reasons already stated, we were of the view that the High Court ought to 

conclude that the Industrial Court had omitted to consider all relevant matters and 

committed jurisdictional error in its award when it held that Wong was dismissed 

without just cause or excuse purely on the basis of failure to hold a domestic 

inquiry. The omission to consider on the merits whether Wong's dismissal was 

with or without just cause or, regardless of the initial breach to hold a domestic 

inquiry, was fatal. Hong Leong's appeal was accordingly allowed but limited only 

to quashing that part of the award which held that the failure of Hong Leong to 

hold an inquiry ipso facto rendered Wong's dismissal without just cause or 

excuse...”. 

 

[43] Based on the case laws above, I find that the Claimant’s complaint of 

breaches of natural justice is unsubstantiated as the Court has heard the case de 
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novo. The relevant witnesses were produced by the Company and documents have 

been exhibited for the Court to consider. The Court views that it is common for 

employees to be placed under PIP when there were issues of performance at the 

workplace. It cannot be said then that the Company had breached the terms and 

conditions of employment because she was put under the PIP because she claimed 

only a DI would be a proper forum for the issue of poor performance to be 

addressed.  

 

[44] I have scrutinized the evidence in the cross-examination of all the witnesses 

as well as the written submissions by both parties and I do not wish to highlight all of 

them here, save for some of the more relevant points directly relating to the 

allegations against the Company’s purported unfair dismissal of the Claimant.  

 

[45] In the case of Rooftech Sdn. Bhd. v. Ho Inn, Penang [1986] 2 ILR 818 it 

was held by the Industrial Court as follows:  

 

“Inefficiency which discloses a course of negative conduct no doubt is a 

sufficient ground for termination but there must necessarily be sufficient proof 

that a procedure has to be followed. Ordinarily there must be sufficient written 

communications to the claimant in order to establish inefficiency or poor 

performance before the company can rely on it to justify dismissal…”.  

 

[46] It is noted that this was a probationer case. However, the principle is that 

ordinarily there must be sufficient written communications to the claimant in order to 

establish inefficiency or poor performance before the company can rely on it to justify 

dismissal. Despite the Claimant’s claims that she was never warned about a possible 

termination, I am of the view that there were sufficient communications to the 

Claimant in regard to the dismissal even from before the PIP was issued as she had 

been warned about her performance when the Company gave her the Bottom 5% 

Category bonus as stated by COW1. In the case of Farah Abdul Halim v. Golden 

Horses Palace Berhad (Palace of the Golden Horses (Award No. 640 of 2014), 

the learned Industrial Court Chairman held that: 

 

“It is the Court’s considered opinion that the Claimant’s previous poor 

performance or negligence in carrying out her duties as the PR Manager which 
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the Company had cautioned are material and relevant. They are relevant for the 

purpose of proving that the Claimant had been previously warned about her 

poor performance and she was accorded sufficient opportunity to improve prior 

to her dismissal.”. 

 

[47] Ashgar Ali Ali Mohamed in his book Dismissal from Employment and the 

Remedies, 2nd Edition (Lexis Nexis), at page 275 stated: 

 

“It is not suggested that in all cases of poor or unsatisfactory work performance, 

dismissal must proceed with appropriate warning. In certain situations, the 

employer need not give warning especially where the employee knows clearly 

what is expected of him or where a warning would have made no difference to 

the result. For example, skilled or professional workers, may by the nature of 

their job, impliedly undertake to possess the requisite skill and ability. They are 

fully aware of what is expected of them and they are capable of judging for 

themselves whether they are achieving that requirement.”. 

 

[48] In this case, the Claimant stated that she held a degree of Bachelor in 

Accountancy (Hons) and had been with the Company and some of its subsidiaries for 

a total of 15 years. I am not surprised if the Company and particularly COW2 as her 

superior in the Group Tax Department expected a high standard of performance from 

the Claimant seeing that she was entrusted to assist COW2 in the important taxation 

matters. COW2 had testified that the Claimant had shown no improvement after the 

First Review Session, where the was a slight improvement in that session, and this 

witness’ testimony had not been discredited in the cross-examination. There was 

also the undisputed evidence that the Claimant had been given Bottom 5% Category 

bonus as an incentive to motivate her to perform better in the subsequent years. And 

this was the period before COW2 came to become the Head of Group Tax on 1 April 

2017. To my mind, the Claimant was already not a high performer even before 2017. 

 

[49] In the case of Hartalega Sdn. Bhd. v. Shamsul Hisham Mohd. Aini [2004] 3 

MELR 827 where it was held: 

 

“I lean in support of Robert John Reeves v. Menteri Sumber Manusia, 

Malaysia & Anor. [1993] 3 MLRH 697, which asserted that the power to either 

continue or discontinue the services of an applicant. The applicant, by virtue of 

being a probationer, had no say in the matter and the respondent, as the 

employer, was fully entitled to terminate his service upon evaluation that he did 
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not perform his job functions satisfactorily. The first respondent correctly 

recognized that it was the second respondent’s prerogative as an employer to 

assess and determine the standard of performance by the second respondent.”.  

 

[50]  In the case Sitt Tatt Bhd. v. Ong Cee Meng [2004] 2 MELR 13 it was held 

that: 

 

“How he is to be assessed and the yardstick to be used to gauge his 

performance is best left to the company’s prerogative and judgment so long as 

it is not tainted by mala fide intentions. It could well be based on performance 

per se or upon a combination of other variables and values such as suitability, 

aptitude, conduct, behaviour, mannerism and so forth. After all it is well settled 

that the company is entitled to organize its business in the manner it considers 

best. It is the duty of the claimant to measure up to the company’s expectations. 

All the more so as the claimant was still under probation.”. 

 

[51] Further in the Sitt Tatt Case, it was held that: 

“The Claimant also complained that he was not given any warnings or notices in 

respect of his poor performance. However, I am of the view that as he was 

employed in a senior management position, the requirement for such warnings 

are much less apparent/effective. He was expected to know the demands of his 

job and the company’s expectations of him. He ought to know his own standing 

vis-à-vis the company’s requirements. The High Court in Robert John Reeves 

stated the position as follows: It cannot be disputed that the applicant was 

holding a senior management position and he was expected to know the 

standard of job performance of him. He therefore cannot plead to seek refuge in 

his purported ignorance of what was expected from him by the second 

respondent.”. 

 

[52] The principles in the case above are applicable to the facts of the present 

case. Based on the documentary evidence available and the Company’s witnesses’ 

evidence in cross-examination which the Claimant was unable to discredit, I do not 

agree with the Claimant’s contention that she did not have a problem with her work 

performance. There was no doubt that the Claimant was in a senior executive 

position and she reported directly to the Head of Group Tax. The Company certainly 

expected the Claimant to perform well as was evident in the testimony of COW2, and 

she as a Head of Department would know by then which employee she could then 

defend in a calibration exercise. In COW2’s cross-examination, she honestly told the 

Court that: 
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“E: Because if we talk in terms of the calibration process, what happens is 

that I will meet up with HR and we’ll go through the performance rating 

of all of my  employees, then we would discuss in terms as in how the 

group has done on an overall basis and then we’ll decide whether we 

need to, we want to calibrate some of the ratings for some of the staff, 

but the thing is it doesn’t end there because subsequently, HR will have 

to meet up with higher management to discuss overall as to what is the 

final decision. I am not involved in that discussion. 

YA: But why you say whether we need to calibrate the score for some of the 

staff not all? Because you are talking about the group performance or 

the company performance, you are talking about everyone isn’t it? So 

why only some. 

E:  It becomes to a certain extent you know which ones are more 

defendable and which ones are less defendable.”. 

 

[53] The Court could not find any evidence to suggest that COW2 or COW1 had a 

grudge against the Claimant. I had asked the Claimant how long she was under the 

supervision of COW2 and she replied, about a year. She added that COW2 was not 

approachable and the latter expected them to have all the answers when they go and 

see her to discuss work, “…she will say this is not correct, so we have to go back and 

have to have all the answers first, rather than communicate and discuss. Something 

like that.”. Well, too bad; this is perfectly normal and expected of any subordinate 

unless he or she is a “postman” not holding the position of a Senior Executive. It 

appeared to me from the answer that the Claimant expected to be spoon-fed by her 

superior when she was working on something. In the case of James v. Waltham 

[1973] IRLR 202, it was stated that: 

 

“…But those in senior management may by the nature of their jobs be fully 

aware of what is required of them and fully capable of judging for themselves 

whether they are achieving that requirement. In such circumstances, the need 

for warning and opportunity for improvement is much less apparent.”. 

 

[54] On the issue of the appraiser and reviewer being the same person, I too hold 

that there is no merit in this argument by the Claimant. There is no hard and fast rule 

that there must be two different persons doing the two tasks. Ideally that would have 

been preferable than to have only one person doing the two tasks. However, it is 
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undeniable that employers’ resources are scarce and I am of the view that 

sometimes it is unnecessary to have two different persons as appraiser and reviewer, 

such as COW2’s evidence (refer to the Company’s Reply Submissions at paragraphs 

24, 25, 26, 27, 28 and 29).   

 

[55] I have considered the submissions and case laws cited by both parties and I 

am more inclined to agree with the Company’s submissions at the first stage and in 

the reply stage. In a dismissal case, the Court’s duty is to evaluate all relevant 

evidence before it on a balance of probabilities, the burden of proof being on the 

Company to discharge it. The question is whether the Company’s evidence is more 

probable than the Claimant’s evidence. On the substantial merits of the case, I 

find that the Company’s version of events is more probable than the Claimant’s 

and therefore, the Company has discharged its burden of proof on a balance of 

probabilities. In the case of Telekom Malaysia Kawasan Utara v. Krishnan Kutty 

Sanguni Nair and Anor [2002] 3 CLJ 314, the Court of Appeal held: 

"... it is quite clear to us that the Industrial Court should not be burdened with 
the technicalities regarding the standard of proof, the rules of evidence and 
procedure that are applied in a court of law. The Industrial Court should be 
allowed to conduct its proceedings as a "court of arbitration", and be more 
flexible in arriving at its decision, so long as it gives special regard to substantial 
merits and decide a case in accordance with equity and good conscience." 

 

Was it a Fair Dismissal? 

 

[56] In Milan Auto Sdn. Bhd. v. Wong Seh Yen (1995) 4 CLJ 449, it was decided 

that the functions of the Industrial Court is as follows:  

  “As pointed out by the Court recently in Wong Yuen Hock v. Syarikat Hong 

Leong Assurance Sdn. Bhd. (1995) 2 MLJ 753, the function of the Industrial 

Court in dismissal cases on a reference under s.20 is twofold, first to determine 

whether the misconduct complained of by the employer has been established, 

and secondly, whether the proven misconduct constitutes just cause or excuse 

for the dismissal”. 

 

[57] As this is a case of poor performance, and not misconduct, the Milan Auto 

Case is not squarely on point. Nevertheless, the Court’s duty is to determine whether 

the Company’s complaint against the Claimant has been established and whether 
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the proven complaint constitute just cause or excuse for dismissal. The Court opines 

that the issue of the Company’s ability to control the Claimant as its employee is also 

relevant in the determination of whether the dismissal is justified. In Zainudin Bin 

Kassim v. Johan Ceramic Berhad [2008] 2 LNS 1447, the learned Industrial Court 

Chairman had stated the following: 

  

  “The right to control employees is a distinguishing feature of a contract of 

employment. The right to control implies the right to ask the employee what work 

to do. It is a dominant characteristic in the relationship of employer and 

employee, which marks off the employee from an independent character. As 

such, the employee must subject himself to the said control and behave 

accordingly. (See Misconduct in Employment by B.R.Ghaiye at p. 42)”. 

 

[58] Reference is also made to the case of British Leyland UK Ltd v. Swift [1981] 

IRLR 91 which had been applied in the case of Norizan Bakar v. Panzana 

Enterprise Sdn. Bhd. [2013] 4 ILR 477 and Said Dharmalingam Abdullah v. 

Malayan Breweries (Malaysia) Sdn. Bhd. [1997] 1 CLJ 646, where the court had 

made the following observation:  

  “There is a band of reasonableness within which one employer may reasonably 

take one view: another quite reasonably take a different view. One would quite 

reasonably dismiss the man. The other would quite reasonably keep him on. 

Both views may be quite reasonable. If it was quite reasonable to dismiss him 

then the dismissal must be upheld as fair; even though some other 

employers may not have dismissed him.”. 

[Emphasis added] 
 

[59] Applying the case of British Leyland UK Ltd. above, the issue of whether it 

was reasonable for the Company to dismiss the Claimant would depend on the 

seriousness of the Company’s complaints of her poor performance. The principle in 

that case is if the Court is of the view that it was fair for the company to dismiss a 

claimant, the dismissal must be upheld as fair. Would a reasonable company have 

retained the Claimant in the circumstances of the case?  

 

[60] On the overall evidence adduced by both parties, the Court is of the view that 

no reasonable employer would in this case have retained the Claimant in its 

employment. Another company could well decide to give the Claimant a second 
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chance. But in this case COW1 stated that the Company could no longer repose the 

trust and confidence in the Claimant as a Senior Executive to do the work that she 

was tasked to do in the Group Taxation Department. It meant that the Company had 

made an important business decision and exercised its management prerogative in 

the Claimant’s dismissal. Moreover, COW1 had testified that the PMP provided in 

Clause 5.8 that “At the end of the 4/8 months and the said employee shall be 

terminated on grounds of poor inconsistent performance which is unacceptable to the 

organization.”. This was a policy that the Claimant could not deny knowing despite 

her claim that she was never informed about the possibility of termination. The 

Company had followed the procedures and there were four stages of the review 

sessions conducted in line with the policy in the PMP. Therefore, given the 

circumstances of the and all relevant facts of the case, I find that the decision to 

dismiss the Claimant was reasonable and fair.  

 

[61] Everyone has a right to life and liberty and right to property under the Federal 

Constitution. Nevertheless, it is pertinent to refer Dr. Ashgar Ali’s book referred to 

earlier (at page 14) where it was stated: 

 

“The “right to work‟ and “right in the work‟ are two different concepts. The 

former deals with the individual right to be employed, which is in conformity with 

Article 23 of the Universal Declaration of Human Rights 1948, which provides 

that the “right to work‟ is the natural right of every man to obtain employment, 

while the latter implies “proprietary right‟ in employment. At common law, there 

is no legally enforceable “right to work‟. The House of Lords in Allen v Flood 

[1898] AC 1 (HL) observed:  

 

a man has no right to be employed by any particular employer, and 

has no right to any particular employment if it depends on the will of 

another.”  

 

[Emphasis added]  

 

[62] In Chan Soon Lee v YB Menteri Sumber Manusia Malaysia & Anor [1998] 

5 CLJ 133, at page 145 it was stated that the policy of the 1967 Act is to strike a 

balance between the right of a workman to livelihood as against the right of the 

employer to dismiss his workman upon just cause or excuse (Ashgar, at page 11). A 

balance must be struck with the employer’s prerogative of ensuring the smooth 
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running of their businesses. Nevertheless, as with all general rules, there must be 

limitations in that the employer must act bona fide and not capriciously or with 

motives of victimisation or unfair labour practice; East Asiatic Company (M) Sdn. 

Bhd. v. Valen Noel Yap [1987] 1 ILR 383. In the present case, the Court is satisfied 

that the Company had acted in good faith after proceeding in procedural fairness in 

the Claimant’s dismissal. 

 

Conclusion 

 
[63] In this case, it is the Court’s finding on the facts and evidence made available 

to it that the Company has proved to the Court, on a balance of probabilities, the 

ground for the Claimant’s dismissal as stated in the termination letter, which was on 

her poor work performance.   

 

[64] In conclusion, the Court finds that, having considered all evidence available 

before it and bearing in mind subsection 30(5) of the 1967 Act to act according to 

equity, good conscience and the substantial merits of the case without regard to 

technicalities and legal form, the dismissal was with just cause or excuse. 

Accordingly, the Claimant’s claim is hereby dismissed.  
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