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Wan Muhammad Amin Wan Yahya JC:
JUDGMENT

[1]The Defendant had applied to strike out the Plaintiff’s claim in Enclosure 5 pursuant to Order 18 rule 19(1) (a) or 
(b) and/or (d) of the Rules of Court 2012 (“ROC”) and/or the Court’s inherent jurisdiction (“this Application”).

[2]I had allowed this Application and below are my reasons for doing so.

A] BACKGROUND FACTS

[3]The facts of this case are generally not in dispute.

[4]The Plaintiff is a customer of the Defendant, bank.

[5]Since 1990 the Plaintiff held two credit cards issued by the Defendant as follows:

i) MasterCard Platinum, card number 5120 8900 0033 6980; and

ii) Visa Platinum, card number 4539 6600 8000 1087. (collectively referred to as the “Credit Cards”).

[6]The Plaintiff also has a savings account with the Defendant bearing account number 342277688710 (“Savings 
Account”).

[7]For over about ten months from between December 2016 to September 2017 the Plaintiff paid four merchants 
(“Merchants”), whom he alleged are foreign brokerage companies, for alleged investments using the Credit Cards 
and the Defendant’s telegraphic transfer service (“the Transactions”). The Merchants referred to by the Plaintiff 
are as follows:

i) Banc de binary (“BDB”);

ii) www.stoxmarket.com (“Stoxmarket”);
iii) Speartrader; and

iv) HBC Broker.

[8]The Plaintiff himself made and authorised all the payments.
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[9]The Plaintiff had admitted in his Statement of Claim that he made those payments premised on the 
representations made by the Merchants, inter alia, that they were licensed to trade in financial instruments and the 
promise of high return of profits. According to the Plaintiff, 3 of the Merchants in particular promised returns of 30% 
to 50% of all monies invested in them. Relying on the Merchant’s representations the Plaintiff had made payments 
to them as an investment.

[10]The Plaintiff subsequently paid back the Defendant for all the Credit Cards payments without dispute.

[11]According to the Plaintiff in paragraphs 37 and 38 of the Statement of Claim, he only discovered in early 
January 2018 that he had been scammed by the Merchants when he:

i) did not receive any of the guaranteed profits from the Merchants.

ii) could not access the brokerage accounts which the Plaintiff subscribed to from the Merchants.

[12]Thereafter the Plaintiff notified the Defendant of the alleged scam by the Merchants and disputed the Credit 
Cards payments. The Plaintiff, however, did not raise a dispute on the telegraphic transfers he made.

B] THE PLAINTIFF’S CLAIM

[13]The Plaintiff claim against the Defendant is for negligence (paragraph 21 of the Plaintiff’s Affidavit In Support 
(“Enclosure 9”)).

[14]The Plaintiff claimed that the Defendant had a duty to detect and impose safeguards to protect him from 
financial scams and had failed to do the following:

i) Inform the Plaintiff of the risks involved in transacting with the Merchants (alleged scammers).

ii) Query the Plaintiff on his transactions with the Merchants.

iii) Suspend any of the transactions made by the Plaintiff to investigate the accounts used by the Merchants 
and to inform that the accounts used by the Merchants are suspicious.

iv) Carry out any due diligence on the accounts used by the Merchants.

v) Carry out searches with Bank Negara Malaysia or the Securities Commission of Malaysia to determine 
whether the Merchants are licensed to provide services for financial instruments.

[15]The Plaintiff’s claim against the Defendant is for the principal sums of RMl,061,957.00 and USD220,000.00 for 
losses which the Plaintiff contends arose from the Defendant’s breach of the duty of care it owed the Plaintiff.

C] THE DEFENDANT’S DEFENCE

[16]The Defendant’s Defence substantially contains the grounds for the striking out of the Plaintiff’s claim and can 
be summarised as follows:

i) The Cardholder Agreement and Generic Terms & Conditions regarding the Credit Cards and Savings 
Account respectively (collectively referred to as the “Banking Contracts”) do not provide for the alleged 
duties as claimed by the Plaintiff. The Banking Contracts expressly exclude the Defendant’s liability. 
Hence, this action is wholly unsustainable and is an attempt to circumvent the Banking Contracts.

ii) The Transactions are a matter solely between the Plaintiff and the Merchants. The Defendant is not a party 
to the Transactions and has no duty to inquire into it.

iii) The Defendant has no duty to inform the Plaintiff of any purported risks in the Transactions

iv) The Plaintiff is estopped from now disowning the Transactions which he did on his own. His act of making 
the re-payments in itself is already a representation to the Defendant that the Transactions were proper.

v) If this action is allowed to proceed to trial, floodgates would be open, and this would cause banking 
business and commercial activities to grind to a standstill. It is against public policy.

D] WHETHER THE DEFENDANT OWES A DUTY OF CARE AS PLEADED AND ENVISAGED BY THE 
PLAINTIFF
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[17]Whether the Defendant owes the Plaintiff a duty of case as pleaded in the Statement of Claim as envisaged by 
the Plaintiff is, to my mind, the main issue in this action.

[18]It is the threshold test that the Plaintiff will need to satisfy this Court and should the Plaintiff fail to do so then the 
other issues raised by the Defendant to strike out the action becomes academic.

[19]I will begin with the Plaintiff’s submissions on this point. It was submitted by learned counsel for the Plaintiff, Mr 
Christopher Anand Rajamanickam, that there is a common law duty on banks to use reasonable skill and care in 
executing its customer’s order. This duty requires a bank to suspend a payment instruction if there are reasonable 
grounds for believing that the payment instruction was an attempt to misappropriate funds.

[20]It is essentially a duty of care in tort which the Plaintiff argued should be imposed on the Defendant.

[21]According to the Plaintiff, this duty is known as the Quincecare duty of care and it applies to the Defendant in 
this present case.

[22]The Quincecare duty of care is derived from the case of Barclays Bank plc v. Quincecare  [1992] 4 All ER 363. 
As this is an extreme important point to the Plaintiff in his claim against the Defendant, the relevant passages of 
Justice Steyn in Quincecare which gives rise to this duty of care should be examined and they are reproduced 
below:

“Given that the bank owes a legal duty to exercise reasonable care in and about executing a customer’s order to 
transfer money, it is nevertheless a duty which must generally speaking be subordinate to the bank’s other 
conflicting contractual duties. Ex hypothesi one is considering a case where the bank received a valid and proper order 
which it is prima facie bound to execute promptly on pain of incurring liability for consequential loss to the customer. How 
are these conflicting duties to be reconciled in a case where the customer suffers loss because it is subsequently 
established that the order to transfer money was an act of misappropriation of money by the director or officer? If the bank 
executes the order knowing it to be dishonestly given, shutting its eyes to the obvious fact of the dishonesty, or 
acting recklessly in failing to make such inquiries as an honest and reasonable man would make, no problem 
arises: the bank will plainly be liable. But in real life such a stark situation seldom arises. The critical question is: what 
lesser state of knowledge on the part of the bank will oblige the bank to & make inquiries as to the legitimacy of 
the order? In judging where the line is to be drawn there are countervailing policy considerations. The law should not 
impose too burdensome an obligation on bankers, which hampers the effective transacting of banking business 
unnecessarily. On the other hand, the law should guard against the facilitation of fraud, and exact a reasonable standard of 
care in, order to combat fraud and to protect bank customers and innocent third parties. To hold that a bank is only liable 
when it has displayed a lack of probity would be much too restrictive an approach. On the other hand, to impose liability 
whenever speculation might suggest dishonesty would impose wholly impractical standards on bankers. In my judgment 
the sensible compromise, which strikes a fair balance between competing considerations, is simply to say that a banker 
must refrain from executing an order if and for as long as the banker is ‘put on inquiry’ in the sense that he has reasonable 
grounds (although not necessarily proof) for believing that the order is an attempt to misappropriate the funds of the 
company (see proposition (3) in Lipkin Gorman v Karpnale Ltd (1986)  [1992] 4 All ER 331 at 349; , [1987] 1 WLR 987 at 
1006). And, the external standard of the likely perception of an ordinary prudent banker is the governing one.”

(own emphasis added)

[23]It was further submitted on behalf of the Plaintiff that in 2019, the Supreme Court of the United Kingdom, in 
Singularis Holdings v. Daiwa Capital  [2020] 1 All ER 383, further extended the Quincecare duty when it held that if 
there was something suspicious going on, the bank must suspend the payment and make reasonable enquiries to 
satisfy itself that the payments were properly made.

[24]As against the Plaintiff’s arguments, learned counsel for the Defendant, Mr Yee Mei Ken, submitted that the 
relationship between the Plaintiff and the Defendant is entirely contractual. The Defendant has no contractual 
duty under the Banking Contracts to inquire into the Transactions, to investigate the purported risks, legality or 
licensing requirements and/or to inform the Plaintiff of the same. The Plaintiff himself chose to transact with the 
Merchants based on their representations of high profits and this had nothing to do with the Defendant.

[25]In support of his argument, learned counsel for the Defendant then relied on several cases, the main one being 
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the Federal Court case of Chang Yun Tai & Ors v. HSBC Bank (M) Bhd and other appeals  [2014] 1 MLJcon 134. 
The appellants in Chang Yun Tai’s case had sued, inter alia, financial institutions which coincidentally includes the 
Defendant bank herein. The appellants there claimed that the developer and its connected companies had 
conspired to defraud the appellants by way of a scheme aimed at inducing the appellants into purchasing 
apartments in a particular project. The appellants’ contended that the Sale and Purchase Agreement (“SPAs”) they 
entered into were void ab initio for being illegal and contrary to public policy and that it followed that the financing 
agreements, which the appellants had executed with the respondents, were also void and of no legal effect. The 
High Court struck out the appellants’ claim against the respondent financial institutions and this decision was upheld 
by the Court of Appeal. In their appeal at the Federal Court the appellants argued that the respondents were under 
a duty to enquire into the legality of the SPAs and that having omitted to observe this duty they could not rely on 
their default to insist that the appellants repay their loans. That the illegality of the SPAs discharged the appellants 
from their obligations to the respondents. The main question of law for which the Federal Court’s decision was 
sought that is relevant to the present case herein is as follows:

“Whether the respondents are under a duty to enquire and/or ensure that the SPA are free from illegalities as a pre-
condition to the end financing being granted.”

(own emphasis added)

[26]The Federal Court in Chang Yun Tai answered the above question, inter alia, as follows:

[13] The respondent is not a party to the SPA. The SPA is the respective appellant’s contract with the developer. 
Therefore, the duty is cast on the appellants rather than the respondent to ensure that the SPA is free from any legal 
infirmity. If they have omitted to do so, we are of the view they cannot rely on their default to defeat the respondent’s claim 
to repay their loans. On this point we would cite the case of Golden Vale Gold Range & Country Club Sdn Bhd v Hong Huat 
Enterprise Sdn Bhd (Airport Auto Centre Sdn Bhd & Anor, third party and another appeal)  [2008] 4 MLJ 839 wherein Gopal 
Sri Ram JCA (as he then was) at p 847 had this to say:

If this clause is to be given effect to, it would mean that Airport Auto could rely on its own failure to complete the 
sale and thereby defeat the defendant’s claim for specific relief. It would mean that Airport Auto could rely on its 
own wrong to its advantage. Settled authority has held that a party cannot rely on its own wrong to defeat its 
opponent’s claim.

 [14] It is also our considered view that the respondent has no duty to advise the appellants as borrowers in the 
present case because it is merely a financing bank and not an advisory bank. Generally speaking, in a commercial 
loan a lender is entitled to seek and obtain the best terms it can. It may have regard solely to its own commercial interest. It 
is not the lender’s obligation to ensure that the borrower has made a correct or wise commercial decision based 
upon a full understanding of all risks unless the borrower has specifically sought the lender’s advice (see the case 
of Redmand v Allied Irish Bank plc  [1987] FLR 307).

…..

 [21] The relationship between the respondent as the lending bank and the appellants as the borrowers is a 
contractual one and is purely a commercial in nature. It is one of debtor and creditor. The respondent did no more than 
to lend the monies as requested. In return, the appellants promised to repay the monies lent. The alleged illegality of the 
SPA does not in any way discharge the appellants’ obligation. It would be odd and indeed unjust if the appellants 
can be permitted to transfer the loss under their investment due to the alleged illegality to their financiers. The 
alleged illegality of the SPA is irrelevant to the appellants’ obligation under the financing agreement or to use the words of 
O’Driscoll J in Canadian Imperial Bank of Commerce’s case is ‘a red herring hidden in thick fog’.

(own emphasis added)

[27]Learned counsel for the Defendant also relied on, inter alia, the Court of Appeal case of Aseambanker Malaysia 
Bhd & Ors v. Shencourt Sdn Bhd & Anor  [2014] 4 MLJ 619 to support its contention that the Plaintiff and 
Defendant’s relationship is entirely contractual and the following excerpts from the case were referred to:
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“[94] James Foong FCJ writing for the Federal Court in RHB Bank Bhd (substituting Kwong Yik Bank Bhd) v Kwan Chew 
Holdings Sdn Bhd recognised that a banker-customer relationship is purely contractual.”

“[101] The nature of the banker customer relationship is entirely contractual. There is nothing fiduciary about it. 
The sole intention of the bank is to make a profit. There is no special relationship between the bank and the customer.”

“[106] This appeal centred on the relationship between the appellants as the ‘banker’ and the respondents as the 
‘customer’. Their relationship was purely contractual. The appellants were the lenders and creditors while the 
respondents were the borrowers and debtors. Their relationship remained static and circumscribed contractually and 
there was no fiduciary relationship between them at all.”

(own emphasis added)

[28]Therefore, having examined the cases referred to by the Plaintiff and the Defendant, the question is whether 
the Defendant owes the Plaintiff a duty of care and more specifically the Quincecare duty of care.

[29]Firstly, I am mindful that Quincecare was not referred to in Chang Yun Tai or Aseambankers.

[30]Secondly, both Chang Yun Tai and Aseambankers expressly exclude any other relationship between a bank 
and its customer other than that of a contractual relationship which is purely commercial in nature.

[31]That being the case, the question is where does the Quincecare duty of care fit in, if at all?

[32]I am of the considered view that given that a bank’s relationship with its customers is primarily contractual, that 
must take precedence especially if the said duty of care in tort seeks to impose on the bank a tortious duty that is 
wider than that which are provided in the contractual terms agreed upon between the bank and its customers.

[33]In this regard the relationship between the Plaintiff and the Defendant is governed by terms of the Banking 
Contracts. Some of the salient terms are as follows:

i) Cardholder Agreement (governing the usage of the Credit Cards)

Clause Term(s)

8 The Cardholder agrees to verify all entries in each Card 
Statement in respect of the Card Account and notify the Bank 
in writing within sixty (60) days from the date of the Card 
Statement of any alleged errors, discrepancies, inaccurate 
entries, forged and/or counterfeit transactions, unauthorised 
entries or debits (collectively “Irregularities”), if any.

8 In the absence of any notification, the entries in the Card 
Statement shall be deemed correct, conclusive and binding 
upon the Cardholder of the amount due and owing to the 
Bank. The Cardholder is deemed to have waived all rights to 
raise any objections or pursue any remedies against the Bank 
whatsoever in respect of the Card Account.

12(a) The Bank is not liable for any act or omission of any 
merchant establishment including any refusal to honour the 
Credit Card, or any defect or deficiency in any goods or 
services supplied to the Cardholder by such merchant.

12(b) The Cardholder shall resolve all complaints, claims and 
disputes against the merchants directly and the Cardholder 
agrees not to involve the Bank in any such claims, disputes 
or legal proceedings.

12(c) Any claims and/or disputes which the Cardholder may have 
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Clause Term(s)

against the merchant establishment shall not relieve the 
Cardholder of the obligation to pay the amounts due to the 
Bank.

27 The Bank shall not be liable for any loss, injury or damage 
howsoever arising including consequential and economic loss 
suffered by the Cardholder, as a result of: … (v) any failure of 
performance, error, omission, interruption, defect, delay in 
operation or transmission, computer virus or line or system 
failure in connection with the usage of this Service, even if the 
Bank, its officers, servants, employees, representatives

and/or agents are advised of the possibility of such damages, losses or expenses;

(vi) by any circumstances beyond the Bank’s control

(own emphasis added)

ii) Generic Terms & Conditions (Telegraphic Transfers)

Clause Term(s)

1 The Customer agrees to promptly 
check and reconcile the contents of 
each account statement and 
transaction record from the Bank with 
the Customer’s own records to see if 
there are any errors, omissions, 
discrepancies or irregularities 
(collectively “Irregularities”).

1 If the Customer does not notify the 
Bank in writing of any Irregularities 
within 60 days from the account 
statement date, the contents of the 
account statement including the 
Irregularities shall be taken to be in 
order and conclusively authorised by 
and binding on the Customer, who 
shall be taken to have given up any 
right to object or claim against the 
Bank for the Irregularities, and the 
Bank shall not be liable for the 
Customer’s loss, if any.

15 If the Customer does not comply with 
these Generic Terms & Conditions, the 
applicable Specific Terms & 
Conditions or account- related 
documentation, the Bank shall not be 
liable for any loss suffered by the 
Customer

24(iii) The Customer agrees that the Bank or 
relevant Intermediary shall not be 
liable for any failures, delays, errors, 
omissions, interruptions, 
misinterpretation or any other outcome 
due to the payment or remittance 
instructions being sent or received 
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Clause Term(s)

through whatever channels of 
communication.

29 The Customer shall not hold the 
Bank responsible for any loss or 
damage which the Customer may 
suffer directly or indirectly relating to 
any service, due to any reason 
whatsoever including but not limited to 
breakdown or malfunction of the 
computer, its terminal connection lines, 
data processing system or 
transmission line or any other 
equipment whether or not belonging to 
the Bank, attempted or actual acts of 
terrorism, outbreak of epidemics, acts 
of God or any circumstances 
beyond the Bank’s control.
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[34]The above contractual terms of the Banking Contracts that govern the Cardholder Agreement and the Generic 
Terms and Conditions in respect of Telegraphic Transfers are clear in that they, inter alia, do not impose on the 
Defendant a duty of care as pleaded by the Plaintiff or rather the Quincecare duty of care.

[35]In fact, some of the clauses of the Banking Contracts above negate such a duty and further limit the liability of 
the Defendant in certain circumstances in particular in respect of the Plaintiff’s dealings with merchants in a credit 
card transaction.

[36]Thus, the duty which the Plaintiff seeks to impose on the Defendant would not be in line with the contractual 
terms and obligations that parties had agreed to.

[37]This issue of an obligation in Contract superseding a duty in tort was dealt with in the Privy Council case of Tai 
Hing Cotton Mill Ltd v. Liu Chong Hing Bank Ltd  [1986] AC 80 which held as follows:

“Their Lordships do not believe that there is anything to the advantage of the law’s development in searching for a 
liability in tort where the parties are in a contractual relationship. This is particularly so in a commercial relationship. 
Though it is possible as a matter of legal semantics to conduct an analysis of the rights and duties inherent in some 
contractual relationships including that of banker and customer either as a matter of contract law when the question will 
be what, if any, terms are to be implied or as a matter of tort law when the task will be to identify a duty arising from the 
proximity and character of the relationship between the parties, their Lordships believe it to be correct in principle and 
necessary for the avoidance of confusion in the law to adhere to the contractual analysis: on principle because it is a 
relationship in which the parties have, subject to a few exceptions, the right to determine their obligations to each other, and 
for the avoidance of confusion because different consequences do follow according to whether liability arises from contract 
or tort, e.g. in the limitation of action. …..”

…..

“Their Lordships do not, therefore, embark on an investigation as to whether in the relationship of banker and customer it is 
possible to identify tort as well as contract as a source of the obligations owed by the one to the other. Their Lordships do 
not, however, accept that the parties’ mutual obligations in tort can be any greater than those to be found 
expressly or by necessary implication in their contract. …”

(own emphasis added)

[38]Therefore, Tai Hing Cotton Mill makes it clear that a tortious duty cannot supersede the parties’ duty in 
contract.

[39]Further, the Court of Appeal in Lim Soh Wah & Anor v. Wong Sin Chong & Anor & Another Appeal  [2001] 2 
CLJ 344 quoted and applied the principles in the English case of Henderson & Ors. v. Merrett Syndicates Ltd. & 
Ors.  [1994] 3 All ER 506 as follows:

“Next, in Central Trust Co v. Rafuse  [1986] 31 DLR (4th) 481 Le Dain J, delivering the judgment of the Supreme Court of 
Canada, conducted a comprehensive and most impressive survey of the relevant English and Canadian authorities on the 
liability of solicitors to their clients for negligence, in contract and in tort, in the course of which he paid a generous tribute to 
the analysis of Oliver J in the Midland Bank Trust case. His conclusions are set out in a series of propositions (at 521–522); 
but his general conclusion was to the same effect as that reached by Oliver J. He said (at 522):

A concurrent or alternative liability in tort will not be admitted if its effect would be to permit the plaintiff to 
circumvent or escape a contractual exclusion or limitation of liability for the act or omission that would constitute 
the tort. Subject to this qualification, where concurrent liability in tort and contract exists the plaintiff has the right to assert 
the cause of action that appears to be the most advantageous to him in respect of any particular legal consequence.

I respectfully agree.”

(own emphasis added)
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[40]The same position was taken by the Court of Appeal in a more recent case of Credit Guarantee Corp Malaysia 
Bhd v. SSN Medical Products Sdn Bhd  [2017] 2 MLJ 629 where Tai Hing Cotton Mill was referred to and the 
principle in Henderson was applied in respect of an attempt by the respondent there to impose a tortious duty of 
care on the appellant, a financial institution, who was sued for negligence, similar to the situation in the present 
case herein. The Court of Appeal in Credit Guarantee Corp held as follows:

[35] However, the House of Lords also accepted that such, a concurrent duty in tort will not be imposed in cases 
where the ‘tortious duty is so inconsistent with, the applicable contract that, in accordance with, ordinary principle, 
the parties must be taken to have agreed that the tortious remedy is to be limited or excluded.’ (per Lord. Goff at p 
194). Put slightly differently, the tortious duty of care must not be inconsistent with, the relationship structure created by the 
contract which, the parties had entered, (see Pacific Associates Inc and another v Baxter and others  [1989] 2 All ER 159; ; 
[1990] 1 QB 993).

 [36] In essence therefore, and harkening to the fair, just and reasonable requirement as set out in Caparo, in cases where 
the parties must be taken to have intended their rights and obligations to be governed exclusively by the contract 
or contracts which, they have entered, especially in a commercial contract, that factor to be taken as a compelling one, 
or in some cases a decisive one, against the imposition of a duty of care in tort.

(own emphasis added)

[41]In the circumstances, the tortious duty of care which the Plaintiff sought to impose cannot apply in this case 
when it would effectively circumvent or undermine the clear express terms of the Banking Contracts.

[42]Taking the Plaintiff’s case at its highest, even if the Quincecare duty of care is said to apply here, the facts of 
this case do not support the imposition of such a duty much less a breach thereof by the Defendant.

[43]The nature of the Transactions, the nature of the Plaintiff and the Defendant’s contractual relationship as well 
as the Plaintiff’s own conduct, taken as a whole, negate any breach of a Quincecare duty of care in any event. This 
is because of, inter alia, the following:

i) The Transactions were made and authorised by the Plaintiff on his own volition.

ii) The Plaintiff had admitted that he made and authorised the Transactions relying of the representations 
made by the Merchants or their agents.

iii) The Plaintiff did not seek nor was the Transactions in the nature where the Defendant’s advice would be 
sought.

iv) That Defendant does not have any relationship with and/or knowledge of the Merchants.

v) The Plaintiff has paid the Defendant in full for all the Credit Card Transactions and did not raise any 
objections within the 60 Days period specified under the Banking Contracts for him to do so. The Plaintiff 
is therefore estopped from challenging the validity or legality of the Transactions.

vi) The Defendant had agreed to the terms of the Cardholder Agreement and Generic Term which include:

 a) exclusion of liability on the part of the Defendant for loss howsoever arising as a result of 
circumstances beyond the Defendant’s control;

b) the Plaintiff also agreed that the Bank shall not be liable for any defect or deficiency in the Merchants’ 
services (under the Transactions).

[44]Even in Singularis, the English Supreme Court acknowledged that exceptional circumstances are needed for 
the duty to arise when it held:

“It would not enhance the integrity of the law to undermine that balance by denying the claim on grounds of illegality in a 
case where, ex hypothesi, the exceptional circumstances needed for the duty to arise and be breached are found to 
be present.’ (Paragraph [218].)”

(own emphasis added)
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[45]There are no exceptional circumstances present here for the Quincecare duty to arise and instead I am of the 
respectful view that the facts of this case fall squarely within the ambits of the Federal Court case of Chang Yun 
Tai in that:

i) Defendant bank cannot be made liable for transactions which it is not privy to. The Defendant is not privy to 
the Plaintiff’s dealings and agreement with the Merchants.

ii) In this regard there is no duty on the part of the Defendant to inquire into the Transactions.

iii) The Defendant is a financing bank as opposed to an advisory bank insofar as its relationship with the 
Plaintiff is concerned and in any event the Plaintiff did not seek the Defendant’s advice in respect of the 
Transactions. It is not the Defendant’s obligation to ensure that the Plaintiff has made a correct or wise 
commercial decision when he made and authorised the Transactions. In connection to this the Federal 
Court in Chang Yun Tai referred to the case of Redmond v Allied Irish Banks PLC  [1987] Lexis Citation 
1801 and I find the following passage from Redmond to be very instructive on this issue:

“I can see no basis for a duty to advise or warn a customer that there are risks attendant upon something 
which the customer wishes to do.”

(own emphasis added)

iv) Emphasis must be placed on the fact that the Plaintiff made and authorised the Transactions on his own 
relying on the Merchants’ representations (not the Defendant’s).

v) The alleged scam or fraud committed by the Merchants does not and cannot in any way discharge the 
Plaintiff’s obligation to the Defendant and it would be unjust if the Defendant is made liable for the alleged 
fraud committed by another party.

[46]In summary, the Quincecare duty of care does not apply and cannot be imposed in the present case herein.

[47]It was further argued on behalf of the Plaintiff that even if the Quincecare duty is not applicable, a similar duty is 
imposed by way of a Bank Negara Directive. I will deal with this argument in the next section of this judgment.

E] THE BANK NEGARA DIRECTIVE

[48]Learned counsel for the Plaintiff argued that even if the Quincecare duty is not applicable here the Defendant 
still owes a duty to the Plaintiff to protect him from financial scammers. It was further submitted that this duty arises 
from a directive issued by Bank Negara Malaysia on 3.5.2017 (“Directive”) and that the Directive essentially 
codifies the Quincecare duty of care.

[49]The relevant portion of the Directive is reproduced below:

“We refer to the recent announcement made by Bank Negara Malaysia on 29 April 2017 in relation to the illegal financial 
schemes that promise unrealistically high returns.

2. In safeguarding the stability of the overall financial system, Bank Negara Malaysia would like to remind the financial 
institutions (FIs) on their responsibility to preserve the integrity and confidence in the financial sector. Given the adverse 
implications of such financial schemes to the public, the financial sector and the economy at large which may cause 
broader economic and institutional damage, FIs must remain vigilant and cautious by not allowing themselves to become 
conduits that facilitate such schemes, by any means whatsoever.

3. In light of the rapid growth of such schemes in Malaysia, FIs are hereby directed to heighten their vigilance and 
proactively take steps to protect themselves and the financial sector at large from being involved in such illegal movement 
of funds, by:

 i. Strengthening “customer due diligence” (CDD) policies and processes including the CDD implementation to 
ensure that such illegal schemes are not on boarded;
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ii. Strengthening transaction monitoring capabilities so that anomalies in trends of transactions can be quickly 
identified and investigated;

iii. Enhancing suspicious transaction report (STR) reviews to facilitate early identification of such schemes. In this 
regard, FIs must utilise all possible channels of information to identify suspicious customers and should not 
solely rely on Bank Negara Malaysia’s Consumer Alert & Updates made available in our official website; and

iv. Ensuring rigorous and robust review processes are similarly applied throughout the entire organisation, including 
the branch networks.”

(own emphasis added)

[50]First and foremost, I agree with learned counsel for the Defendant’s submission that the Directive does not 
impose on the Defendant any duty to investigate the Plaintiff’s own separate transaction (the Transactions). In the 
Directive the banks were asked to “protect themselves and the financial sector” from their own customers who 
may be involved in illegal schemes by doing “customer due diligence” and to “identify suspicious customers”.

[51]Therefore, it is clear that the Directive is meant to protect the Defendant from its own customers involved in 
illegal financial schemes that promise unrealistically high returns. The Merchants are not the Defendant’s 
customers and the Plaintiff himself pleaded that the Merchants are all incorporated in a foreign country.

[52]In reliance to the Plaintiff’s argument that the duty arises from the Directive and that the Directive essentially 
codifies the Quincecare duty of care, learned counsel for the Plaintiff referred to the case of Diana Chee Vun Hsai 
v. Citibank Bhd  [2009] 6 CU 774. A case which he submitted, says that Bank Negara Malaysia’s guidelines have a 
force of law.

[53]On the other hand, learned counsel for the Defendant argued that Diana Chee is inapplicable and is 
distinguishable in that the customer there contended that she did not authorise or make certain credit card 
payments and the that she also promptly filed a complaint within the agreed dispute time limit. In contrast, the 
Plaintiff herein has admitted to making the payments and it is undisputed that he did not inform the Defendant of 
any irregularities within the 60 days agreed period under the Cardholder Agreement and that the Plaintiff had even 
repaid the Defendant for all the credit card payments over the course of ten months.

[54]I agree with the learned counsel for the Defendant’s above submissions and would further add that in the Diana 
Chee’s case the respondent bank there had incorporated the particular Bank Negara guidelines (Bank Negara 
Credit Card Guidelines BNM/RH/GL 1014-1 (“Bank Negara Credit Card Guidelines”) in the credit card agreement 
with some modifications. The High Court held at paragraph 14 that the Bank Negara Credit Card Guidelines was 
issued under the enabling provision of section 70 of the Payments Systems Act 2003. The High Court further 
concluded that the respondent had contravened the law and public policy as enunciated in the Payment Systems 
Act 2003, which is to be read together with the Bank Negara Credit Card Guidelines.

[55]The facts and circumstances of the instant case are very different than that of Diana Chee. The Bank Negara 
Credit Card Guidelines in Diana Chee are also different than the Directives here.

[56]I would respectfully say that a similar position was taken in another case, Chai Ah Hung v. Credit Corporation 
(Malaysia) Bhd  [1996] MLJU 532 which involved, inter alia, the applicability of a direction by the State Ministry of 
Local Government and Housing in a contract between a customer and a financial institution. It was held in Chai Ah 
Hung as follows:

“I now turn to the release of the balance of the loan to KC. Learned counsel for the Respondents/Plaintiffs contended that 
the disbursement was in order due to the direction of the Ministry and that the consent of the Appellant/Defendant was no 
longer required after the take-over had been gazetted. With respect I am not persuaded by that argument. The loan was 
between the Respondents/ Plaintiffs and the Appellant/Defendant. As such the terms of the said Loan Agreement 
should be the governing terms of the contractual relationship of the parties. In fact clause 1.2 of the Loan Agreement 
made reference only to the Vendor of the house purchased being the party to be paid by the Respondents/Plaintiffs 
regardless of any dispute between the Appellant/Defendant and the Vendor. I do not think at the time of execution of the 
Loan Agreement it was within the contemplation of the parties the probability that a direction would be issued by 
the Ministry. Otherwise, a specific clause would have been incorporated. And perhaps that should explain why 
attempts to get the
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consent of the Appellant/Defendant were made.”

(own emphasis added)

[57]I am of the considered view that the Directive is generally a matter between Bank Negara, as a statutory 
supervisory and regulatory body, and the Defendant bank. It does not ipso facto give rise to a private law cause of 
action such as a duty of care at common law as argued by the Plaintiff.

[58]On this issue learned counsel for the Defendant had cited the case of Master Brisbane Ak Itang v. Robinson 
Lee (C/O Sekolah Kebangsaan (Cina) Sungai Menyan) & Ors  [2013] 5 MLJ 604 where a student from a boarding 
school contracted a virus due to a mosquito bite. He sued his teacher, the school principal and the school for 
negligence for failing to comply with certain directives by the Health Ministry. The Court held that the Plaintiff had no 
private law cause of action for non-compliance of a directive. Hence, the Plaintiff’s claim is bound to fail. The High 
Court in Master Brisbane further held as follows:

“[22] It was also held in that case that in an action for breach of a statutory duty irrespective of carelessness, ie simpliciter, 
a breach of statutory duty is not by itself sufficient to give rise to any private law action. A private law cause of 
action only arises if it can be shown as a matter of construction of the statute that the statutory duty is imposed for 
the protection of a limited class of the public and that Parliament intends to confer on members of that class a private right 
of action for breach of the duty. The mere assertion of the careless exercise of a statutory duty is not sufficient in 
itsel f to give rise to a private law cause of action. The plaintiff also has to show that the circumstances are such 
as to raise a duty of care at common law.

…

[47] Therefore, on the facts of the case, there was no contractual liability on the first, second and third defendants to 
ensure that the plaintiff would not be infected with the JE virus at the school or to inform the parents of the plaintiff about the 
risks of JE infection at the school or of the needs to have the plaintiff to be vaccinated against the JE virus. It was not 
contemplated and there was no contractual duty on the first, second and or third defendants to ensure that the 
plaintiff was vaccinated against the JE virus. The facts showed that there was no contract between the plaintiff and the 
fourth, fifth and sixth defendants.”

(own emphasis added)

[59]In addition to there being no duty contractually for the Defendant to inquire into and investigate the Transactions 
which were between the Plaintiff and the Merchants, it must further be highlighted that in any event the Defendant 
had in no way been careless in carrying out its duty as mandated by the Plaintiff. The Plaintiff entered into its 
dealing with the Merchants at his own free will, the Defendant gave effect to the Plaintiff instructions as mandated.

[60]As such, by no means can it be said that the Directive gives rise to a Quincecare duty of care or that it “codifies” 
the Quincecare duty as was submitted on behalf of the Plaintiff.

F] THE CARDHOLDER & SAVINGS ACCOUNT AGREEMENTS

[61]On this issue it learned counsel for the Plaintiff submitted that the Plaintiff knows it is negligent but is trying to 
escape liability by relying on its own terms of agreements.

[62]In support of this argument, the Federal Court case of CIMB Bank Bhd v. Anthony Lawrence Bourke & Anor  
[2019] 2 CLJ 1 was referred to me.

[63]Learned counsel for the Plaintiff highlighted, inter alia, the following facts from Anthony Lawrence’s case:

i) Anthony Lawrence Bourke and his wife (the “Bourkes”) took a loan from CIMB, to finance the purchase of 
an apartment which was still under development.

ii) The agreement between the Bourkes and CIMB was for CIMB to make direct payments to the developers 
once payment became due.
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iii) CIMB failed to make a tranche of payment to the developer. So, the developer terminated the sale and 
purchase agreement it had with the Bourkes.

iv) The Bourkes sued CIMB for a breach of contract and for negligence. The Bourkes claimed for damages 
suffered as a result of the termination of the sale and purchase agreement.

v) CIMB, in its defence relied on a clause (Clause 12) in the agreement it had with the Bourkes. Clause 12 
absolves CIMB from any liability.

vi) The Federal Court, however, struck down Clause 12 and found CIMB liable for negligence.

[64]Even from the facts as highlighted by the learned counsel for the Plaintiff above, it can be seen that the facts of 
Anthony Lawrence’s case are different and distinguishable from the instant case.

[65]In connection to this, I agree with learned counsel for the Defendant’s response that Anthony Lawrence is not 
applicable in that:

i) In Anthony Lawrence, the bank had breached its duty under the loan agreement (i.e. the banking contract 
itself) in failing to pay certain progressive payments. The Defendant in the present case Bank did not 
breach the Banking Contracts as it properly effected the Plaintiff’s payments. Suffice to say, if the 
Defendant had not effected the Plaintiff’s payments, it may then have been in breach of the Banking 
Contracts;

ii) Even in Anthony Lawrence, the Federal Court recognised that if the bank had no duty as alleged under 
the banking contract, then the customer has no cause of action against the bank; and

iii) The reason that the Federal Court in Anthony Bourke held that the exclusion clause was void pursuant to 
Section 29 of the Contracts Act 1950 was because it was an absolute restriction to proceedings. There is 
no such issue in in the present case.

[66]In summary Anthony Lawrence involves the striking down of an exclusion clause pursuant to Section 29 of the 
Contracts Act 1950 as it barred the bank’s customer to proceedings. Clearly from the Statement of Claim here, the 
Plaintiff is not seeking to declare void any of the terms of the Banking Contracts under Section 29 of the Contracts 
Act 1950. It was held in Anthony Lawrence as follows:

“[17] As the respondents herein, the plaintiffs submitted that cl 12 of the loan agreement is an exclusion of liability provision 
that absolves the defendant from both primary obligation (breach of contract) and general secondary obligation (liability to 
pay compensation for breach) and this offends s 29 of the Contracts Act 1950 and is therefore void. In the first place, in a 
contractual claim, no action can be sustained without establishing the defendant’s primary obligation towards the 
plaintiffs. There will be no cause of action if a defendant owes no primary obligation to a plaintiff. Thus, a contractual term 
which excludes primary obligation is essentially one which restrains legal proceedings completely. As for secondary 
obligation, liability to compensate for breach essentially falls within the realm of relief or remedy. It is trite that relief or 
remedy is ancillary to and not separable from a cause of action. Once a plaintiff is restrained from seeking any relief or 
remedy against a defendant, the suit becomes futile. Thus, a contractual term that excludes secondary obligation is 
essentially one which renders the whole legal proceeding redundant. There can never be a situation where a suit may be 
sustainable if either the primary obligation or the secondary obligation is excluded. In either case, the action will fail and 
thus s. 29 of the Contracts Act 1950 can be invoked.”

(own emphasis added)

[67]In the instant case, the Plaintiff attempted to establish the primary obligation towards the Defendant by 
attempting to impose the Quincecare duty of care or otherwise a duty in tort which was not contemplated or agreed 
to in the Banking Contracts. I have earlier ruled that this duty cannot be imposed on the Defendant in this case.

G] COMMERCIAL IMPRACTICABILITY - POLICY ISSUE

[68]It was submitted on behalf of the Defendant that it is wholly unsustainable for a duty as pleaded by the Plaintiff 
to be imposed on the banks as it is too onerous and would render banking business impracticable and impede the 
proper functioning of the commercial community. Reference was made to the following passage by the Federal 
Court in Chang Yun Tai:
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“[15] It is to be noted the SPA has already been executed before the end financing facilities were granted. Therefore, the 
respondent can presume that the SPA which the appellants had entered into has been ascertained by the appellants to be 
valid. It would be too onerous to require the respondent to investigate or enquire into a transaction or contract to 
which they are not a party. Banking business will be rendered impracticable and burdensome if this was so. In this 
regard the courts should not impose such a requirement that may impede the flow of commerce. On this point Edgar 
Joseph Jr FCJ in Co-operative Central Bank Ltd (In receivership) v Feyen Development Sdn Bhd  [1995] 3 MLJ 313; ; 
[1995] 4 CLJ 300 in delivering the judgment of this court cautioned at p 328 (MLJ); p 313 (CLJ) as follows:

... a commercial Judge must be anxious about the impact that a decision may have on the proper functioning 
of the commercial community.”

(own emphasis added)

[69]I now turn back to the relationship between the Defendant bank and the Plaintiff, as the Defendant’s customer, 
based on the facts of this case as well as the general relationship between a bank and its customer. It is trite, as I 
have dealt with above, that the relationship is a commercial one which is purely contractual. When the Plaintiff 
entered into the Banking Contracts with the Defendant, there would have been certain authorisation and mandates 
given. Certain safeguards and banking procedures would have also been put in place.

[70]Insofar as the Transactions are concerned the Defendant gave effect to the Plaintiff’s instructions and mandate. 
There was nothing untoward about that. However, the Plaintiff now claims the Merchants had scammed him and 
that the Defendant should have prevented that from happening notwithstanding that he made and authorised the 
Transactions at his own free relying on the Merchants’ representations.

[71]The Plaintiff had exhibited in Exhibits “B”, “C” and “D” of Enclosure 9, inter alia, purported warnings from 
websites of what the Plaintiff claims to be foreign financial regulators. They appear to be only concerning 2 of the 
Merchants, namely, BDB and Speartrader.

[72]Bearing in mind that, and I cannot put enough emphasis on this point, the Transactions were made and 
authorised by the Plaintiff on his own volition, and by his own admission relying on the Merchants’ representations, 
the Plaintiff then sought to add further responsibility on the Defendant to check on the people he conducts business 
with or invests in.

[73]Contractually the Defendant is obligated to carry out the instructions of the Plaintiff as mandated. It would be 
grossly unreasonable if the Defendant is also required to check and investigate the investment decisions which the 
Plaintiff has by himself decided to make in this case. Again, the passage from the English case of Redmond which 
was referred to by Chang Yun Tai is very apt:

“I can see no basis for a duty to advise or warn a customer that there are risks attendant upon something which the 
customer wishes to do.”

(own emphasis added)

[74]These are the precise words which I would place added emphasis on, “which the customer wishes to do”. 
That is exactly it, the Transactions were the Plaintiff own doing. In as much as he can now claim that the Defendant 
ought to carry out inquiry, investigation and advise him on a decision for which the Plaintiff made without seeking 
the Defendant’s advice, in the same breath it can also be said that the Plaintiff could have himself made those 
investigation and web searches regarding the Merchants from the internet before he decided to invest and 
authorise the Transactions.

[75]It would be incredibly impractical for the Defendant bank to check every detail of transactions which a customer 
carries out with a merchant in the use of a credit card when the Defendant is not privy to the dealings or agreement 
between the customer and the merchant. These dealings are exclusively between the customer and the merchant.
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[76]The imposition of a duty of this nature as envisaged by the Plaintiff is unreasonable and may very likely cause 
banking transactions to slow down considerably or even put them to a halt. This is surely undesirable.

[77]I used the words, “envisaged by the Plaintiff” as the duty as pleaded by the Plaintiff in his Statement of Claim 
goes further than the Quincecare duty as can be seen from paragraph 14 of this judgment. The duty the Plaintiff 
sought to impose on the Defendant is not just a duty to inquire or to be “put on inquiry” (Quincecare) but also to, 
inter alia, inform the Plaintiff of the risks involved in transacting with the Merchants (alleged scammers), to query the 
Plaintiff on his transactions with the Merchants and to carry out any due diligence on the accounts used by the 
Merchants. Respectfully, this is, to my mind, unreasonable.

[78]If safeguards are in issue, there would have been safeguards and procedures that were put in place in respect 
of the use of the Credit Cards. This would arguably include the 60 days given in the Cardholder Agreement for the 
Plaintiff to raise any dispute on the Transactions but the Plaintiff did not do so within that given time. He even repaid 
the Defendant in full.

[79]I would further add that, in contrast, what would happen if the Defendant had stopped or prevented the 
Transactions and they are later discovered to be legitimate? Would this then not expose the Defendant to liability 
for failing to follow the Plaintiff’s instruction? This would cause chaos to the banking industry and this is precisely 
why the Defendant is entitled to give effect to the Plaintiff’s instructions when they are made in accordance with the 
Banking Contracts.

[80]Therefore, I would agree with the Defendant that imposing such a duty on the banks, would stifle banking 
business and expose the banks to liability. In Ultramares Corporation v. Touche, 174 N. E. 441, 444 it was held:

“If liability for negligence exists, a thoughtless slip or blunder, the failure to detect a theft or forgery beneath the cover 
of deceptive entries, may expose accountants to a liability in an indeterminate amount for an indeterminate time to 
an indeterminate class. The hazards of a business conducted on these terms are so extreme as to enkindle doubt 
whether a flaw may not exist in the implication of a duty that exposes to these consequences.

(own emphasis added)

H] CONCLUSION

[81]I am acutely aware that the Court’s power to strike out an action should only be exercised in plain and obvious 
cases (Bandar Builders Sdn Bhd. v. United Malayan Banking Corporation Bhd  [1993] 4 CLJ 7).

[82]I am also mindful that the Court’s power to strike out an action is a drastic power which should only be 
exercised in plain and obvious cases as held in the Court of Appeal case of Pengiran Othman Shah bin

Pengiran Mohd Yusoff & Anor v. Karambunai Resorts Sdn Bhd  [1996] 1 CLJ 257:

“The discretionary power to dismiss an action summarily under O. 18, r. 19 and under the inherent jurisdiction of the Court 
is a drastic power which should only be exercised in plain and obvious cases, as the effect of the exercise of such a power 
is to shut out the plaintiff altogether from pursuing his claim. Tractor (M) Bhd. v. Tio Chee Hing  [1975] 2 MLJ 1. Whether a 
case is plain or obvious does not depend upon the length of time it takes to argue the case but that when the case is 
argued on the affidavit evidence available, it becomes plain and obvious that the case has no chance of success. Mckay & 
Anor. v. Essex Area Health Authority & Anor.  [1982] 2 AER 771.

(own emphasis added)

[83]In Raja Zainal Abidin Bin Raja Haji Tachik & 3 Ors. v. British- American Life & General Insurance Bhd.  [1993] 3 
CLJ 606 the then Supreme Court held:

“We must emphasize that for any Court to reach such a similar decision on an application under O.18 r.19, there must, in all 
probability, have been an absence of conflict of material evidence or of conflict of affidavits on material points so that 
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seemingly triable issues, seemingly difficult ones, could be readily decided in such a way as to lead to the conclusion 
that the action was bound to fail.”

(own emphasis added)

[84]The facts of this case fall within the facts of Chang Yun Tai which was also a case which was decided on an 
Order 19 Rule 19(1) ROC application.

[85]Similarly, the Court of Appeal in Zulpadli Bin Mohammad & Ors v Bank Pertanian Malaysia Bhd  [2013] 2 MLJ 
915 also struck out a suit based on the principles of Chang Yun Tai. In Zupadli the bank sued the lawyer who 
prepared the financing documents when it was subsequently discovered that the title to the property was invalid. 
The Court of Appeal struck out the bank’s claim because the financing documents and Sale and Purchase 
Agreement (“SPA”) were separate contracts. The Court of Appeal held that the lawyer has no duty to inquire into 
the property title under the SPA because he was not party to the SPA.

[86]I am of the respectful view that this is such a case which warrants the action to be struck out. The Plaintiff is 
essentially seeking to make the Defendant liable for, inter alia, the Transactions which the Plaintiff made and 
authorised on his own volition relying on the representations of the Merchants (not the Defendant’s). Neither did the 
Plaintiff seek the Defendant’s advice in respect of the Transactions. These are all not in dispute and admitted by the 
Plaintiff.

[87]Further, the Plaintiff has repaid the Defendant for the Credit Cards payments and it was only much later, well 
after the 60 days period for him to raise an objection under the Banking Contracts, did the Plaintiff raise his 
complaint with the Defendant. Interestingly, the Plaintiff did not raise any dispute in respect of the telegraphic 
transfers he made.

[88]It is also important to point out that there is no conflict of material facts in this case.

[89]To my mind, it would be incredibly unfair if the Defendant is made to pay for the sums the Plaintiff had paid the 
Merchants when the Defendant is not privy to the Transactions. It also does not stand to reason that the Defendant 
should be made to pay the sums the Plaintiff paid the Merchants when the alleged scam or fraud was committed by 
the Merchants. The Defendant did not commit the fraud nor was it complicit in it in any way.

[90]Therefore, it is my considered and respectful view that this action is plainly unsustainable and is bound to fail as 
it does not disclose a reasonable cause of action or is otherwise frivolous, vexatious and an abuse of the process of 
Court.

[91]In the circumstances, for the reasons given above and having heard both counsel’s arguments on costs, I 
allowed this Application with costs of RM5,000 in favour of the Defendant.
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