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Awg Armadajaya bin Awg Mahmud JC:
GROUNDS OF JUDGMENT

JUDGMENT
INTRODUCTION

[1]This is an appeal against the decision of the Learned Magistrate handed down on 31 October 2019 whereby the 
Learned Magistrate allowed the claims against the Appellant / Defendant as follows:

 a. General Damages which are:

 i. On the pain and suffering amounting to RM10,000-00;

ii. Cost for future treatment amounting to RM6,000-00

 b. Special Damages amounting RM14,439-20.

 c. Interest at the rate of 5% per annum on the judgment sum from the date of decision until the date of full 
and final settlement.

 d. Cost of RM2,500-00.
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[2]The appeal is against liability and quantum.
THE BACKGROUND FACTS

[3]The Appellant runs a beauty saloon (“Florence Beauty Saloon and Training Centre”) and received “training” as a 
“beauty therapist” from Hong Kohg. The Respondent was one of the many clients that visited the saloon for skin 
care issues (freckles and pimples). On 9 May 2017, the Respondent visited the saloon and received “comfort facial” 
from the Appellant. Subsequently, from the 10th May 2017, until the 13th May 2017, 22 May 2017 until 25 May 2017 
and 27 May 2017 and lastly 29 May 2017, the Respondent received “refreshing”. (encl D4 at pages 198-199 of 
Vol.2 Appeal Records).

[4]After the 29 May 2017, the Respondent was said to only purchased and used products (brand names “Guinot” 
and “H2Zeta”) sold by the Appellant and followed the advice of the Appellant in using the products sold by the 
Appellant’s saloon. The Respondent suffered severe skin problem soon after, that she was forced to seek treatment 
from PW-1 (Dr Azizah bt Sulaiman) and Seah Skin Clinic. The respondent called 2 witnesses in the trial i.e. PW-1 
(Dr Azizah bt Sulaiman) and herself.

[5]It is in evidence that the Respondent had undergone “Contact Irritant Dermatitis due to Chemical Peeling”. The 
products sold to the Respondent have yet to be approved by the Ministry of Health, Malaysia. Evidence led was that 
one of the 2 products were registered but no evidence was given that the Ministry of Health has approved them for 
public use.

[6]The Appellant, gave evidence on her own behalf and is the sole witness called by the Defendant.
THE ISSUES IN THIS APPEAL

[7]The issues are as follows:

 a) whether the Appellant is a “professional” that has acquired sufficient skills in her trade

b) whether the Appellant owed a duty of care to the Respondent

c) whether there was any breach of that duty (if any existed)

d) whether the Appellant was liable

[8]I shall address the issues accordingly
a) whether the Appellant is a “professional” that has acquired sufficient skills in her trade

[9]It is undisputed that the Appellant runs a beauty saloon (“Florence Beauty Saloon and Training Centre”) and 
received “training” as a “beauty therapist” from Hong Kong. In Encl 4 (Vol 1 Appeal Record) at page 60, the 
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appellant admitted in the cross-examination that she does not know her qualifications and she refused to answer to 
the question that her qualifications are not recognised by the Malaysian Government.

[10]The term professional refers to anyone who earns their living from performing an activity that requires a certain 
level of education, skill, or training. There is typically a required standard of competency, knowledge, or education 
that must be demonstrated (often in the form of an exam or credential), as well as adhering to codes of conduct and 
ethical standards.

[11]Professional qualifications are the baseline standards required of a particular industry. While it is often regulated 
by law and this function is normally carried by a body that is either set up by operation of the law, or by accepted 
standard around the world. Recognition by the Government of a country is of particular importance because a 
Government would have the sanction of law to set up or facilitate the setting up of a body (such as a Qualifying or 
Accreditation Board). An example is the Certificate of Legal Practice whose Qualifying Board is called “Legal 
Profession Qualifying Board of Malaysia” and is governed by the Legal Profession Act 1976.. There are, however 
institutions that existed since time immemorial that regulate the standard required of the particular industry (such as 
the renowned AI Azhar University in Egypt for theological studies or Islamic Jurisprudence). In the field of 
accountancy, some of the well known qualifications are Association of Chartered Certified Accountants (ACCA), 
Association of Accounting Technicians (AAT), Chartered Institute of Management Accountants (CIMA), Chartered 
Management Institute (CMI), Institute of Chartered Accountants in England & Wales (ICAEW) and Institute of 
Chartered Accountants of Scotland (ICAS).

[12]Anyone who has passed the threshold required by this qualifying body is accepted as being proficient and 
worthy of offering the services of the profession to the public at large.

[13]A beauty salon (or Saloon) or beauty parlor (also spelt beauty parlour), or sometimes beauty shop, is an 
establishment dealing with cosmetic treatments for men and women.

[14]In Malaysia, there is no body that regulate these beauty saloon per see. Local Authorities merely regulate the 
business aspects as well as town planning aspects. Some medical practitioners or pharmacists who venture into 
medical aesthetics are competent not by virtue of the existence of a regulatory body for these beauty saloons, but 
by their own professional bodies which determine their qualifications as medical doctors or pharmacist and the like.

[15]A professional is one whose special skills in an industry warrants recognition by society and ultimately the 
Courts.

[16]Hence there is no yardstick to measure the standard of professionalism of a beauty therapist or a beautician as 
some would like to call it.
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[17]Unless and until there is a yardstick to measure the standard expected of a “beauty therapist” or a “beautician”, 
this Court is unable to scrutinise the standard that make members of this occupation, as professional. They are at 
best, people who offer their services for a fee but cannot in anyway be regarded as a professional.
b) whether the Appellant owed a duty of care to the Respondent. c) whether there was any breach of that duty (if 
any existed)

[18]In tort law, a duty of care is a legal obligation which is imposed on an individual requiring adherence to a 
standard of reasonable care while performing any acts that could foreseeably harm others. It is the first element that 
must be established to proceed with an action in negligence. The claimant must be able to show a duty of care 
imposed by law which the defendant has breached. In turn, breaching a duty may subject an individual to liability. 
The duty of care may be imposed by operation of law between individuals who have no current direct relationship 
(familial or contractual or otherwise) but eventually become related in some manner, as defined by common law.

[19]The House of Lords set out in CAPARO INDUSTRIES PLC V DICKMAN,  [1990] 2 AC 605, the criteria which 
are as follows:

 i. Harm must be a “reasonably foreseeable” result of the defendant’s conduct; (see DONOGHUE V 
STEVENSON  [1932] UKHL 100, [1932] AC 562 (26 MAY 1932), WORMLEATON V THOMAS & COFFEY 
LIMITED (NO 4) [2015] NSWSC 260, Supreme Court (NSW, Australia), CHAPMAN V HEARSE [1961] 
HCA 46, (1961) 106 CLR 112, High Court (Australia), ENDEAVOUR ENERGY V PRECISION 
HELICOPTERS PTY LTO [2015] NSWSC 169, Supreme Court, (NSW, Australia).

ii. A relationship of “proximity” must exist between the defendant and the claimant;

iii. It must be “fair, just and reasonable” to impose liability.

[20]In DONOGHUE V STEVENSON [1932] UKHL 100, On the evening of Sunday 26 August 1928, during the 
Glasgow Trades Holiday, Donoghue took a train to Paisley, Renfrewshire. In Paisley, she went to the Wellmeadow 
Cafe. A friend, who was with her, ordered a pear and ice for herself and a Scotsman ice cream float, a mix of ice 
cream and ginger beer, for Donoghue. The owner of the cafe, Francis Minghella brought over a tumbler of ice 
cream and poured ginger beer on it from a brown and opaque bottle labelled “D. Stevenson, Glen Lane, Paisley”. 
Furthermore, although the bottle was labelled as Stevenson’s, McByde suggests it is possible it did not originally 
belong to him. Bottles were often reused, and in the process occasionally returned to the incorrect manufacturer. 
Moreover, Stevenson initially claimed he did not issue bottles matching the description provided by Donoghue. 
Donoghue drank some of the ice cream float. However, when Donoghue’s friend poured the remaining ginger beer 
into the tumbler, a decomposed snail also floated out of the bottle. Donoghue claimed that she felt ill from this sight, 
complaining of abdominal pain. According to her later statements of facts, she was required to consult a doctor on 
29 August and was admitted to Glasgow Royal Infirmary for “emergency treatment” on 16 September. She was 
subsequently diagnosed with severe gastroenteritis and shock.
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[21]The ginger beer had been manufactured by David Stevenson, who ran a company producing both ginger beer 
and lemonade at 11 and 12 Glen Lane, Paisley, less than a mile away from the Wellmeadow Cafe. The contact 
details for the ginger beer manufacturer were on the bottle label and recorded by Donoghue’s friend.

[22]Donoghue subsequently contacted and instructed Walter Leechman, a local solicitor and city councillor whose 
firm had acted for the claimants in a factually similar case, Mullen v AG Barr & Co Ltd, less than three weeks 
earlier. Despite the ruling in Mullen, Leechman issued a writ on Donoghue’s behalf against Stevenson on 9 April 
1929. The writ claimed £500 in damages, the same amount a claimant in Mullen had recovered at first instance, 
and £50 in costs. The total amount Donoghue attempted to recover would be equivalent to at least £27,000 in 2012.

[23]The House of Lords gave judgment on 26 May 1932 and held by a majority of 3-2 that DONOGHUE’s case 
disclosed a cause of action. The majority consisted of Lord Atkin, Lord Thankerton and Lord Macmillan.

[24]Lord Atkin commented that he did “not think a more important problem has occupied your Lordships in your 
judicial capacity, important both because of its bearing on public health and because of the practical test which it 
applies to the system under which it arises”.

[25]He agreed with counsel, based on his own research, that Scots and English law were identical in requiring a 
duty of care for negligence to be found and explained his general neighbour principle on when that duty of care 
arises.

“At present I content myself with pointing out that in English law there must be, and is, some general conception of relations 
giving rise to a duty of care, of which the particular cases found in the books are but instance.

The liability for negligence, whether you style it such or treat it as in other systems as a species of “culpa,” is no doubt 
based upon a general public sentiment of moral wrongdoing for which the offender must pay. But acts or omissions which 
any moral code would censure cannot, in a practical world, be treated so as to give a right to every person injured by them 
to demand relief. In this way rules of law arise which limit the range of complainants and the extent of their remedy.

The rule that you are to love your neighbour becomes in law, you must not injure your neighbour; and the lawyer’s question, 
Who is my neighbour? receives a restricted reply.

You must take reasonable care to avoid acts or omissions which you can reasonably foresee would be likely to injure your 
neighbour.

Who, then, in law, is my neighbour? The answer seems to be – persons who are so closely and directly affected by my act 
that I ought reasonably to have them in contemplation as being so affected when I am directing my mind to the acts or 
omissions which are called in question.”
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[26]In short, a neighbour is not by virtue of physical distance, stays nearby but rather by virtue of proximity of 
relations that would give rise to a relationship by things done or products sold or in any way that would be affected 
by the action of the person, against whom a claim is made.

[27]In HEDLEY BYRNE V HELLER, [1964] AC 465, Hedley Byrne, advertising agents, had been indirectly informed 
by Heller & Partners Ltd, the bankers of Easipower, a company wishing to place a large order, that Easipower was 
a “respectably constituted company, considered good for its ordinary business engagements”. Hedley Byrne relied 
on this information and subsequently lost over £17,000 when Easipower went into liquidation. The House of Lords 
held that Heller owed Hedley Byrne a duty of care as they used a special skill for Hedley Byrne and because this 
skill was relied upon by the company (although the negligence claim was unsuccessful due to a disclaimer of 
responsibility included in Heller’s letter).

[28]In PERRE V APAND [1999] HCA 36, (1999) 198 CLR 180, High Court (Australia), some of the salient features 
which the Court considers in making this inquiry include:

 a. Whether imposition of a duty of care would lead to ‘indeterminate liability’ – that is, it would interfere with 
the legitimate protection or pursuit of an individual’s social or business interests.

 b. Whether imposition of a duty would constitute an unreasonable burden on individual autonomy.

 c. The degree of vulnerability of the plaintiff to the defendant’s actions – their ability to guard against the 
harm.

 d. The degree of knowledge which the defendant had about the probability and likely magnitude of harm to 
the plaintiff.

[29]In THING V. LA CHUSA, 48 Cal. 3d 644 (1989), John Thing, a minor and son of plaintiff Maria Thing, was 
injured when he was struck by a car driven by James La Chusa. The plaintiff was close by, but did not see or hear 
the accident. The plaintiff’s daughter informed her of the accident, and when the plaintiff arrived on the scene she 
saw her bloody and unconscious son and suffered emotional distress as a result. The trial court granted the 
defendant’s motion for summary judgment and the plaintiff appealed.

[30]The court refined the necessary elements of a claim for negligent infliction of emotional distress into a bright-line 
rule:[2]

 i. The plaintiff must be closely related to the injury victim,

ii. The plaintiff must be present at the scene at the time of the injury, and must be aware that the victim is 
being injured, and

iii. The plaintiff must suffer emotional distress as a result
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[31]In the 1968 case of ROWLAND V. CHRISTIAN 69 Cal. 2d 108 (1968), the court held that judicial exceptions to 
this general duty of care should only be created if clearly justified based on the following public-policy factors:

 i. the foreseeability of harm to the injured party;

ii. the degree of certainty he or she suffered injury;

iii. the closeness of the connection between the defendant’s conduct and the injury suffered;

iv. the moral blame attached to the defendant’s conduct;

v. the policy of preventing future harm;

vi. the extent of the burden to the defendant and the consequences to the community of imposing a duty of 
care with resulting liability for breach;

vii. and the availability, cost, and prevalence of insurance for the risk involved

[32]Taking into account the discussions of the authorities cited above and on the issue of duty of care and whether 
a conduct is within the ambit of negligence, I found the following facts in our instant case which are:

 a. the Appellant is a “beauty therapist” that offers certain types of services to the public at large.

 b. The Respondent is one of those who responded to the invitation to the services offered.

 c. The Appellant then served the Respondent to alleviate the complaints of freckles and pimples from 10 May 
2017 until the 29 May 2017 although not continuously.

 d. From 29 May 2017 until October 2017, the Respondent buy products and used the products (brand names 
“Guinot” and “H2Zeta”) as per the advice and / or instructions of the Appellant

 e. The Respondent suffered severe skin problems which was attributed to chemical peeling.

[33]It is the finding of this Court that the Appellant, in providing those services as well as selling products 
accompanied by advice, is within the “neighbour principle” as enunciated by Lord Atkin.

[34]As such, they are linked, not only by direct contact and proximity but by direct impact upon each other although 
more the appellant to the respondent than the other way around.

[35]Because of this and other reasons too, I ruled that notwithstanding the Appellant is not a professional in the 
sense that she has reached a certain level of proficiency (in the art and sciences of skin care, which, by the way, is 
medical in nature) nevertheless, since she offered her services to the respondent (which in the instant case, is paid 
for) apart from selling products and dishing out advice, the Appellant is nevertheless, is in a fiduciary relationship 
with the Respondent and owes a duty of care in every way that is required of matters affecting the human body, to 
the Respondent.
d) whether the Appellant was liable



Teng Ngit Yoong v Liew Nyok Fen and another suit [2020] MLJU 862

[36]As ruled earlier, the Appellant has a duty of care but yet had caused injury to the Respondent. In this case, the 
maxim “Valenti non fit injuria” does not apply because it is not a voluntary basis that the Respondent was involved. 
She seeks treatment and she paid for them.

[37]Assuming for a minute, if there were instances where a person offering services for free, would it absolve the 
Appellant from the duty of care? My answer is, it does not in any way absolve any duty of care to the Respondent, 
paid or otherwise. This principle is on the basis of equality of treatment (under the law) and hence everything else 
too.

[38]Article 8 demands such equality. This Court is duty bound to follow.
CONCLUSION

[39]I have perused over the Appeal Records, and the Grounds of Judgment of the Learned Magistrate, and 
scrutinised them with a fine comb of evidence and law, and found no error in her assessment.

[40]I ruled that, for the reasons aforesaid, the appeal is dismissed with cost.
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