
          ANG PI KUI & ANOR v LEE WEE TECK & ANOR

CaseAnalysis                                                                                                                                                                                             
|   [2021] MLJU 102                                            

Ang Pi Kui & Anor v Lee Wee Teck & Anor [2021] MLJU 102
Malayan Law Journal Unreported

HIGH COURT (JOHOR BAHRU)

SEE MEE CHUN J

ORIGINATING SUMMONS NO JA-24NCVC-476-09 OF 2020

3 February 2021

Ravi G (G Ravi) for the plaintiffs.
Chew Wei Han (Yong Wee Cih with him)( (KH Loo & Co) for the defendants.

See Mee Chun J:
GROUNDS OF DECISIONIntroduction

[1]Enclosure 1 is the application by the 1st Plaintiff (Ang) in his own name and by the 2nd Plaintiff, who is also Ang 
but in his capacity as the partner of a partnership known as Wu Pang Kopitiam (Partnership). By this enclosure, the 
Plaintiffs essentially seek a declaration that the Defendants are not entitled to terminate the tenancy agreement 
dated 23-6-2017 between the Partnership and the Defendants (Tenancy); the Tenancy be extended for 2 years 
from 1-9-2020 until 31-8-2022 and an injunction to essentially prohibit the Defendants from interfering with the 
business and activities at the tenanted premises.

Background facts

[2]The Partnership consists of 3 persons namely Mok Chuang Kiang (Mok), Loo Sin Chiang (Loo) and Ang. The 
Defendants are the registered proprietors of premises at 49G, Jalan Indah 10/1, Taman Bukit Indah, 79000 
Nusajaya, Johor (premises) which was let out to the Partnership pursuant to the Tenancy (exhibit APK-2, enclosure 
2). The premises were used to operate a coffee shop wherein there are 16 stalls selling food and drinks.

Basis of application

[3]In its affidavit in support in enclosure 2, it was stated Mok and Loo had filed an Originating Summons JA-24-
NcVc-136-02/2020 against the 1st Plaintiff, Ang in his capacity as the chairman of Persatuan Kebudayaan Qiong 
Min Khek Chow Yek Johor Bahru and 1 other (OS 136, exhibit APK-3) seeking inter alia that the Partnership be 
dissolved and that the proceedings have yet to be concluded (paragraphs 8 and 9). It was averred in paragraph 10 
that despite Mok and Loo knowing OS 136 had yet to be concluded they nevertheless through their lawyer issued a 
letter dated 18-8-2020 to the Defendants that they were the majority partners and were not desirous of extending 
the Tenancy to which the Plaintiffs have replied (exhibit APK-5). In paragraph 11 reference was made to a letter 
dated 4-8-2020 by the Defendants and the reply by the Plaintiffs’ lawyer dated 7-8-2020 (exhibit APK-6). The 2 
partners ought not to have taken any action while OS 136 was pending and it was an attempt to pre determine OS 
136 (paragraph 12).

[4]In paragraph 13 it was stated Ang had given notice of extension to the Defendants and in paragraph 14 he had 
ensured all rentals were paid. Ang undertook to comply with the Tenancy and the payment of rental.
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The Defendants’ affidavit in reply

[5]In their affidavit in reply in enclosure 4, the Defendants raised Preliminary Objections (PO) on the locus of the 
Plaintiffs to bring this current Originating Summons (OS) where the 1st Plaintiff was not party to the Tenancy and the 
2nd Plaintiff as a partner ought to bring the OS in the name of the firm or the name of all partners.

[6]With regard to the matters raised on OS 136 and action taken by Mok and Loo, it was stated the Defendants 
were not parties in that OS and it was not relevant in this current OS and any action by Mok and Loo did not involve 
them.

[7]The Defendants had issued various letters to the Partnership. By letter dated 4-8-2020 (exhibit APK-6, enclosure 
2), it stated its intention not to extend the Tenancy due to the failure to give the requisite written notice to extend 
and for vacant possession to be delivered on 31-8- 2020. There was a reply dated 5-8-2020 (exhibit LWT-1) that 
the Partnership would not be extending the Tenancy. There followed a letter dated 17-8-2020 (exhibit LWT-2) 
confirming the termination and a reminder to vacate and a further notice of termination dated 18-9-2020 and notice 
until 31-10-2020 to vacate (exhibit LWT-3). Refer to paragraph 15.2 to 15.8.

[8]There was no notice to extend 3 months prior to the expiry received from the Partnership or even that Ang had 
given such notice.

[9]It was averred in paragraph 18 that at all material time, the rental under the Tenancy was paid by the Partnership 
and not by Ang acting in his personal capacity.

Plaintiffs’ affidavit in reply

[10]In the Plaintiffs’ affidavit in reply in enclosure 5, it was stated it had 2 months before 31-8-2020 informed of its 
intention to extend the Tenancy and any need for a written request is an afterthought. The Defendants were still 
receiving rental. The action of the Defendants was to decide on the legal status of the Partnership (paragraph 6) 
and to be involved in the partnership issues between Ang, Mok and Loo (paragraph 12).

Issue

[11]The prayers being sought was in terms of the Defendants not being entitled to terminate the Tenancy which 
requires this Court to consider the option to extend as per the Tenancy and the sub issue is whether acceptance of 
rental for September and October 2020 can give rise to estoppel.

PO

[12]The parties to the Tenancy were the Defendants as the Landlord and Wu Pang Kopitiam (which has thus far 
been referred to as the Partnership) as the Tenant.

[13]Thus if any party has the locus to bring an action against the Defendants to essentially enforce the Tenancy, it 
would have to be the Partnership or by all the 3 partners. However this was not done so as this OS was instituted 
by Ang in his private capacity and his capacity as a partner in the Partnership.

[14]In this regard Order 77 Rule 1 of Rules of Court 2012 provides as follows-

“Action by and against firms within jurisdiction (O. 77,r.1)

1. Subject to the provisions of any written law, any two or more in respect of a cause of action and carrying on business 
within the jurisdiction may sue or be sued, in the name of the firm, if any, of which they were partners at the time when the 
cause of action accured.”.
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[15]This has been made clear in Amir Shariffuddin Abd Raub & Anor v. Affin Bank Berhad  [2020] 2 MLRH which in 
turn referred to 2 other cases which all concluded that any action on behalf of a partnership must be in the name of 
the partnership or in the names of all its partners. Amir (supra) at pages 563 and 564 had this to say-

“[18] It is trite law that if a claim is made on behalf of a partnership, the action must be brought in the names of the firm or in 
the names of all its partners. This has been stipulated in several cases including ST VR Veerappan & Ors v. Arunachalam 
Venkatachalam & Ors  [2014] MLRHU 1558, in the words of S Nantha Balan JC (now JCA):

But it is clear that as a matter of law, when an action is made on behalf of a partnership, the action should be in the 
name of the firm or failing that in the names of all the partners of that partnership. Otherwise the action is fatally 
defective and ought to be struck off.

The application to strike out stands or falls on that sole issue. In my view, the objection to the plaintiffs’ locus standi 
has been validly taken. As this action had all the trappings of an action on behalf of a partnership, and as not all the 
persons who formed the partnership of Muthiah Brothers are before the court, I am of the view that the action is 
defective and ought to be struck out accordingly.”

[19] I also find instructive the cases of MK Varma & Anor v. KM Oli Mohamed  [1950] 1 MLRH 236 and Khan Kam Chee v. 
Loke Wan Yat Realty Sdn Bhd  [1984] 1 MLRA 92, where, in the latter case, it was stated by Wan Suleiman FCJ:

The vital issue is whether appellant could still sue on the option agreement or whether he had by entering into the 
partnership agreement divested himself of the right to litigate in favour of the partnership arising out of the latter 
agreement

...

... The appellant, suing on his own, would be in much weaker position because having divested himself of the right to 
sue in his own capacity, he could not hope to succeed in any action which in effect is on behalf of the partnership and 
on the strength of the champertous partnership agreement.

... Having divested himself of the right to sue in his personal capacity he was the wrong plaintiff.”.

[16]Where O77 R1 RC 2012 had not been complied with, Ang in his private capacity as the 1st Plaintiff or Ang as a 
partner in the Partnership, clearly lacked the locus to institute this OS.

[17]With leave of the Court, the Plaintiffs were allowed to further refer to an authority for the proposition that one 
partner can represent the partnership and/or sue in its own name. This was done by letters dated 1st and 3rd 
January 2021. The 1st case was Dubois and Others, Assignees of Schroeder v Ludert 5 Taunt 609 and at page 
829-

“If a Plaintiff sues a Defendant, with whom alone he believes he has contracted but who in truth has a dormant partner, the 
Defendant may plead in abatement that his partner ought to be joined, in order to compel a new action against the two, in 
which they may set off a debt contracted by the Plaintiff, as the Plaintiff believed, to the other partner alone, but which both 
partners are, in truth equally interested.”.

[18]The Court was of the considered opinion that Dubois was not an authority to say that one partner can bring an 
action. What it said was that if a person dealt with another and it turned out that the person had a partner then that 
partner may be brought in without the necessity of a new action. This was made clear in the very beginning where 
“If a Plaintiff sues a Defendant with whom alone he believes he has contracted, but who in truth has a dormant 
partner, the Defendant may plead in abatement that his partner ought to be joined” and the last 2 lines “we ought to 
relieve the Plaintiff from the necessity of bringing such new action”.
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[19]The 2nd case referenced was the Court of Appeal case of Venu Nair & Anor v Public Bank Bhd.  [2017] 6 CLJ 
211 at page 226-

“Order 77 of the Rules of Court 2012 contain specific rules on actions against and by partners and their firms. These 
procedural rules provide that claimants are at liberty to sue the partnership as a firm or the several partners of the firm. 
Where the partners are sued as partners in the name of their firm, or where the writ is served personally on the partners, 
these affected partners are obliged to enter appearances in their own names and not that of the firm.”.

[20]It was stated although that passage was from a dissent it was but an explanation to O77 RC 2012.

[21]The Court found that the above passage did not lay down the proposition that 1 partner can sue in its own 
name without naming either the firm or the other partners. That was a case where liability had been established 
against the firm and the partners and as the partners had not been sued personally, the respondent had to apply to 
enforce the judgment against the partners personally.

[22]The PO was thus allowed on the basis that the Plaintiffs lacked the locus to institute this OS such that the OS 
can be dismissed on this ground alone.

Merits of OS

[23]If the Court was wrong to allow the PO, it now considers the merits of the OS.

[24]To recapitulate, the main issue was whether the Defendants could exercise its option not to extend and/or 
terminate the Tenancy.

[25]Clause 2(a) read with sections 5 and 6 of the First Schedule to the Tenancy provided that duration of the 
Tenancy was for 3 years from 1-9- 2017 to 31-8-2020. Clause 6.1 provided that the Landlord shall upon written 
request being made by the Tenant at least 3 months prior to the expiry of the term and subject to due compliance 
by the Tenant, grant a further term as stated in section 10 of the First Schedule. This further term is 2 years from 1-
9-2020 until 31-8-2022, which is what the Plaintiffs are seeking in this OS.

[26]From the affidavits, it was clear the Partnership as the Tenant had not given any 3 months notice of its intention 
for an extension prior to the expiry on 31-8-2020. If as alleged by Ang he had given notice, that notice would in all 
probability be oral as no such written notice was produced before the Court and by its allegation that the 
requirement for a written notice was an afterthought. Such an allegation flies in the light of the clear provisions of 
the Tenancy.

[27]It was therefore under the circumstances of no notice for extension that the Defendants were entitled not to 
extend the Tenancy. This is clear from its letter dated 4-8-2020 that it had not received such a notification and “In 
this view we decided not to continue the above premises tenancy agreement” and “the last day of tenancy shall be 
31 Aug 2020”.

[28]The Defendants then received a letter dated 5-8-2020 from the Partnership that it agreed not to renew the 
Tenancy and for the deposit to be refunded and that its partner Ang had occupied the premises without the consent 
of the Partnership. As such, it was well within the Defendants’ right to send a letter dated 17-8-2020 that both 
parties would terminate the Tenancy after 31-8-2020 with immediate effect and the premises to be vacated on or 
before that date. As this was not done, a letter dated 18-9-2020 was sent that as monthly rent had been paid a 
monthly periodic tenancy had been created; and it was terminated and the premises was to be vacated on/before 
31-10-2020.

[29]The letters dated 4-8-2020, 17-8-2020 and 18-9-2020 were such that on there being no 3 months written notice 
prior to the expiry of the Tenancy, the Defendants were acting in accordance with the terms of the Tenancy in not 
extending upon expiry and ultimately terminating the monthly tenancy. Refer to RHB Bank Berhad v Hiap Leong 
Trading Sdn. Bhd.  [2011] 5 MLJ 326 pages 331 to 332, for the principle on whether a new as opposed to or 



Page 5 of 6
Ang Pi Kui & Anor v Lee Wee Teck & Anor [2021] MLJU 102

monthly tenancy has been created.

Effect of receipt of rental

[30]As to the receipt of rental for September and October 2020, the position of the Defendants was that it only had 
the effect of creating a monthly tenancy. This was accepted by the Court as it was consistent with the letter dated 
18-9-2020 stating that upon expiry during the period of holding over, the Partnership’s agreement to pay rental 
created a monthly tenancy which was terminated and notice to vacate on/before 31-10-2020 was given. There was 
no estoppel created or that section 42 of Contracts Act 1950 applied.

[31]With leave of the Court, the Plaintiffs referred to Inter-Sports Marketing Sdn Bhd v Ng Chin Chai & Anor  [2015] 
10 CLJ 29 for the proposition that the acceptance of rent meant the Defendants could not resile from such an 
arrangement and that the Tenancy has been novated.

[32]That case concerned the Badminton Association of Malaysia suing through Ng Chin Cai for a sum due under a 
marketing agreement with the defendant/appellant. It was not disputed the defendant had sub licensed its rights 
under the marketing agreement to Sports Media Production (SMP) and that a sponsorship agreement was entered 
into between Proton and First Events Promotions Sdn Bhd (FEP) (paragraph 6). The evidence showed that the 
plaintiff had received sums of money from FEP. The Court of Appeal found it inconceivable that the plaintiff did not 
know that the rights previously contracted to the defendant had been taken over by FEP (paragraph 29) and that 
the plaintiff had agreed to the rights and obligations under the marketing agreement being taken over by FEP. It 
was in that context that the Court of Appeal held at (4) page 31 the following which was relied on by the Plaintiffs-

“(4) The plaintiff had agreed to the rights and obligations under the marketing agreement to be taken over by FEP. As such, 
s. 42 of the Contracts Act 1950 applied. The plaintiff, being the promisee under the marketing agreement, had accepted the 
performance of the promise from FEP. The plaintiff could not thereafter enforce that promise against the defendant.”.

[33]In our present case there is a clear letter from the Defendants that the payment of rent had created a monthly 
tenancy which was terminated and a notice to vacate was on/before 31-10-2020. Under the circumstances this 
Court refers to RHB Bank Berhad (supra) where the Court of Appeal held that by accepting the rent after the expiry 
of a tenancy without protest didn’t mean that a new fixed term tenancy is created from the option clause. The Court 
held that it was only a monthly periodic tenancy as the monthly rent and the proposed new term had yet been 
agreed by the parties.

[34]Clause 4.14 read with clause 18 of the Tenancy provided that the Tenant was not to assign without the prior 
written consent of the Landlord. It could not therefore be said the Tenancy had been assigned by the receipt of 
rentals.

[35]Section 42 of the Contracts Act which provides that when a promisee accepts performance of the promise from 
a third party he cannot afterwards enforce it against the promisor, does not apply where there was no acceptance of 
any promise.

OS pre determing OS 136

[36]It was the contention of the Plaintiffs that the Defendants in terminating the Tenancy were inter meddling in the 
affairs of the Partnership and pre determining the outcome of OS 136. Such a contention holds no merit as the 
Defendants are not parties in OS 136 and are not involved in the actions of Mok and Loo. OS 136 will have to run 
its own course.

[37]The Plaintiffs did send a letter dated 7-8-2020 in response to the Defendants letter dated 4-8-2020 not to 
renew. That letter stated that Ang was in active operation of the Partnership and the issues of the Partnership was 
for the Court to resolve. On the other hand, the Defendants also received a letter dated 5-8-2020 from the majority 
partners not to renew. Hence the Defendants could proceed and can further rely on its latter dated 18-9-2020.

Temporary Measures for Reducing the Impact of Coronavirus Disease 2019 (Covid-19) Act 2020 (Act 829)
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[38]It was submitted that Act 829 does not allow for termination wherein section 7 provides that the inability to 
perform contractual obligations shall not give rise to the other party exercising its rights under the contract. Read 
together with section 29, it was to apply from 18-3-2020 until 31-12-2020.

[39]The finding of the Court as set out earlier was that the Tenancy had expired on 31-8-2020 due to no 3 months 
prior notice to renew followed by a monthly tenancy being terminated by letter dated 18-9- 2020.

[40]Taking the Plaintiffs’ argument and either date to be the date of termination, section 7 and section 29 of Act 829 
will still not apply. This is due to the saving provision of section 10 where any contract terminated for the period of 
18-3-2020 until the date of publication of the Act, which is 23-10-2020, shall be deemed to have been validly 
terminated. The dates of 31-8-2020 and 18-9-2020 are within the period stated in the saving provision.

[41]Section 29 which states for the operation of Part X to be from 18-3-2020 until 31-12-2020 when read together 
with sections 30 and 31, does not apply. This is because that Part X deals with modification to the Distress Act 
1951, which is not the situation here. It may well be that no writ of distress can be issued, but it does not negate the 
actions of the Defendants.

Other prayers on injunction

[42]As the OS was found lacking in merits where prayer 1 and 2 was not allowed, it followed the other prayers on 
injunction would not be allowed.

Further submissions

[43]For the record, the Court had allowed the Plaintiffs’ counsel to produce certain additional authorities by 31-12-
2020 and for the Defendants’ counsel to reply by 10-1-2021. This was done by letters dated 1-1-2021 and 3-1-2021 
(Plaintiffs) and 7-1-2021 (Defendants). These were the only further submissions considered by the Court despite 
the flurry of letters from both parties after the Defendants’ counsel reply dated 7-1-2021.

Conclusion

[44]For the above reasons, the PO of the Defendants was allowed where the Plaintiffs lacked locus and in any 
event there was no basis to the OS. Enclosure 1 was thus dismissed with costs.
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