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GROUNDS OF JUDGMENT

(Enclosure 1)
A. Introduction

[1]This is the appeal against the decision of the learned Sessions Court Judge which had allowed the Respondent’s 
application as contained in the Originating Summons dated 18-9-2020. The following orders were entered by the 
Sessions Court against the Appellant: -

(i) A declaration that the Sale and Purchase Agreement entered between the Appellant and the Respondent 
dated 31-12-2019 is declared to be void ab initio.

(ii) The Appellant repays the Respondent the sum of RM 53,140.00 being the amount that was paid by the 
Respondent to the Appellant under the said Sale and Purchase Agreement.

(iii) Costs.

B. Appellate Powers of this Court
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[2]I am guided by the principle of law that has been laid down by the Superior Courts concerning the way a Court 
should consider when dealing with an appeal from a decision of the lower courts. I am mindful that I should not 
lightly interfere with the findings made by the Sessions Court unless it could be shown that the decision was “one 
that no reasonable judge could have reached.” Please refer to the decision of the English Supreme Court in 
Henderson v Foxworth Investments Limited  [2014] UKSC 41, the Malaysian Court of Appeals in MMC Oil & Gas 
Engineering Sdn Bhd v Tan Bock Kwee & Sons Sdn Bhd  [2016] 4 CLJ 665 and the Malaysian Federal Court in 
Ong Leong Chiou v Keller (M) Sdn Bhd  [2021] 4 CLJ 821.

[3]I also refer to the decision of Raus Sharif FCJ (as he then was) in UEM Group Bhd v Genisys Integrated 
Engineers Pte Ltd  [2010] 9 CLJ 785, where his Lordship stated: -

“[26] Thus, the prime issue in respect of Questions 1 to 3 is whether the Court of Appeal had erred in interfering with the 
findings of facts of the trial judge. It is well settled law that an appellate court will not generally speaking, intervene with the 
decision of a trial court unless the trial court is shown to be plainly wrong in arriving at its decision. A plainly wrong decision 
happens when the trial court is guilty of no or insufficient judicial appreciation of evidence. (See Chow Yee Wah & Anor v. 
Choo Ah Pat  [1978] 1 LNS 32; Watt or Thomas v. Thomas  [1947] AC 484; and Gan Yook Chin & Anor v. Lee Ing Chin & 
Ors  [2004] 4 CLJ 309).”

[4]Gopal Sri Ram JCA (as he then was) eruditely explained under what circumstances could an appellate court 
interfere with the exercise of the discretion by the lower courts in Paya Trubong Estates Sdn Bhd v Pusaka Warisan 
Sdn Bhd  [1998] 2 CLJ 909: -

“[4] An appellate court possessing no original discretion in respect of a certain matter is usually reluctant to disturb a judge’s 
primary exercise of discretion. However, where it is amply demonstrated that the judge in whom the primary discretion in 
vested has failed to take into account relevant considerations, it is the duty of the Court of Appeal to say so and to intervene 
and set matters right by an exercise of its own discretion.”

[5]Therefore, I will only interfere with the findings of the Sessions Court Judge if it could be shown: -

(a) The said decision is one that no reasonable Judge could have reached.

(b) There are errors of law that should be rectified by the Superior Courts.

(c) An appellate Court has the power to intervene if it is shown that decision is plainly wrong either as to 
applicable law or the facts of the case.

[6]I am also reminded that concerning an appeal from a decision dealing with a summary judgment, the appeal shall 
be by way of a rehearing as provided under Order 55 rule 2 of the Rules of Courts 2012.

[7]After considering the facts disclosed in the affidavits, submissions filed and after hearing counsels, I am of the 
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view that the appeal should be allowed. I am of the view that this is a case where this Court should intervene and 
exercise its appellate powers. I find that the learned Sessions Court Judge did commit an error of law that should be 
rectified by this Court.
C. Background Facts

[8]The crux of the case concerns the Sale and Purchase Agreement entered by parties dated 31-12-2019. The 
Respondent contends that the said Agreement is unlawful as it contained the following clause: -

Clause 25(1) Time for Delivery of vacant possession

“(1) Vacant possession of the said Parcel shall be delivered to the Purchaser in the manner stipulated in clause 27 within 
54 months from the date of this Agreement”

[9]The Respondent contends that as this is contrary to the Housing Development Act, in particular having the 
benefit of the decision of the Federal Court in Ang Ming Lee & Ors v Menteri Kesejahteraan Bandar, Perumahan 
dan Kerajaan Tempatan  [2020] 1 MLJ 281.

[10]The time for delivery of any property stipulated under the standard form contained Form H of the Housing 
Development (Control and Licensing) Regulations 1989 provides for a maximum period of thirty-six (36) calendar 
months. Any changes to the said time period may only be undertaken with the approval of the Minister under 
section 24 of the Housing Development (Control and Licensing) Act 1966.

[11]The learned Sessions Court Judge agreed with the Respondent and held that the Sale and Purchase 
Agreement is void ab initio. The learned Sessions Court Judge was of the view that as the decision by the 
Controller of Housing or by an officer delegated by that person is ultra vires, the whole contract became void.

[12]The decision of the learned Sessions Court Judge was based on the decision of the Federal Court in Ang Ming 
Lee (supra) and the decision of the High Court in Alvin Leong Wai Kuan v Menteri Kesejahteraan Bandar, 
Perumahan dan Kerajaan Tempatan  [2020] 6 CLJ 55. The learned Judge also referred to section 24 and section 
25 of the Contracts Act 1950 to substantiate that the Contract was void ab initio in contravention of the applicable 
act referred to earlier.
D. Decision of this Court

[13]I agree with the finding made by the learned Sessions Court Judge that the Sale and Purchase Agreement did 
contravene the Housing Development (Control and Licensing) Act 1966 and that the decision to grant the extension 
of time is ultra vires as found by the Federal Court in Ang Min Lee (supra).

[14]That however does not mean that the whole of the Agreement is void ab initio, and that section 24 of the 
Contracts Act 1950 is applicable in this case.
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[15]I am of the view that one must first analyse what would be the implication of any act of illegality that may appear 
in any Agreement or Contract. This area of law is technical and complex, and many have tripped over when 
determining the effect of alleged illegality in any Agreement. This was stated by the Supreme Court in Singapore in 
Ting Siew May v Boon Lay Choo  [2014] SGCA 28 where Andrew Pang JA stated: -

“ 33. It bears repeating that the law relating to illegality and public policy is generally confused (and confusing) (see also 
Illegality and Public Policy at para 13.001, quoted above at [24]). This is due, in no small part, to the very nature of this area 
of the common law of contract. In particular, and in the famous (and oft-cited (see, for example, the decision of this court in 
Ngiam Kong Seng and another v Lim Chiew Hock  [2008] 3 SLR(R) 674 (“Ngiam Kong Seng”) at [40])) words of Burrough J 
in the leading English decision of Richardson v Mellish  (1824) 2 Bing 229; ; 130 ER 294 (at 252; 303), public policy is: [A] 
very unruly horse, and when once you get astride it you never know where it will carry you. It may lead you from the sound 
law.”

34. Not surprisingly, the ebullient Lord Denning MR was far more optimistic than Burrough J. Again, in observations which 
are well-known and oft-cited (see also Ngiam Kong Seng at [40]) in the English Court of Appeal decision of Enderby Town 
Football Club Ltd v Football Association Ltd  [1971] Ch 591, the learned Master of the Rolls observed thus (at 606): With a 
good man in the saddle, the unruly horse can be kept in control. It can jump over obstacles.”

[16]To undertake this task, I must first ascertain the implication of an Agreement that contains what is prohibited by 
statute. The answer to this question can be found in The Co-operative Central Bank Ltd v Feyen Development Sdn 
Bhd  [1995] 4 CLJ 300 where Edgar Joseph Jnr FCJ delivered the following: -

“Nevertheless, the general rule is that a contract, the making of which is prohibited by statute expressly or by implication, 
and which stipulates for penalties for those entering into it, shall be void and unenforceable, unless the statute itself saves 
the contract or there are contrary intentions which can reasonably be read from the language of the statute itself. (See 
Holman v. Johnson  [1775] 98 ER 1120 at 1121; Chung Khiaw Bank Ltd. v. Hotel Rasa Sayang Sdn. Bhd. & Anor.  [1990] 1 
CLJ 675;  [1990] 1 MLJ 356.) However, the general rule is subject to exceptions and, at the end of the day, it is a question 
of construction of the particular statute. This point was aptly put by Gibbs CJ in Yango Pastoral Co. Pty Ltd. v. First Chicago 
Australia Ltd.  [1978] 139 CLR 410 thuswise:

It is often said that a contract expressly or impliedly prohibited by statute is void and unenforceable.

That statement is true as a general rule, but for complete accuracy it needs qualification, because it is possible for a 
statute in terms to prohibit a contract and yet to provide, expressly or impliedly, that the contract will be valid and 
enforceable. However, cases are likely to be rare in which a statute prohibits a contract but nevertheless reveals an 
intention that it shall be valid and enforceable, and in most cases it is sufficient to say, as has been said in many cases 
of authority, that the test is whether the contract is prohibited by the statute. Where a statute imposes a penalty upon 
the making or performance of a contract, it is question of construction whether the statute intends to prohibit the 
contract in this sense, that is, to render it void and unenforceable, or whether it intends only that the penalty for which 
it provides shall be inflicted if the contract is made or performed. (Emphasis supplied)”
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[17]I also refer to the judgment of Tengku Maimun Tuan Mat JCA (as her ladyship then was) in Tekun Nasional v 
Plenitude Drive (M) Sdn Bhd  [2018] 8 CLJ 686:-

“[65] Be that as it may, on the issue of illegality, we find guidance from the Federal Court decisions in The Co-operative 
Central Bank Ltd (In receivership) v. Feyen Development Sdn Bhd  [1995] 4 CLJ 300;  [1995] 3 MLJ 313 and Lori (M) Bhd 
v. Arab-Malaysian Finance Bhd  [1999] 2 CLJ 997;  [1999] 3 MLJ 81. In Lori (M) Bhd, Edgar Joseph Jr FCJ said at p.1016 
(CLJ); p. 104 (MLJ):

It is well settled that at Common Law, a contract or transaction in breach of a statutory prohibition and an associated 
contract is, in general, void for illegality even though the statute is silent as to its consequences and merely inflicts a penalty 
on the wrongdoers (see Menaka v. Lum Kum Chum (ibid), at pg 94, Phoenix General Insurance Co of Greece SA v. 
Administratia Asigurarilor de Stat (ibid) but this is subject only to any contrary intention manifested by the statute (see 
Yango Pastoral Co Pty Ltd v. First Chicago Australia Ltd(ibid) ).

[66] In Yango Pastoral Co Pty Ltd & Ors v. First Chicago Australia Ltd & Ors  [1978] 139 CLR 410, the respondent granted 
a loan to the first appellant, repayment of which was secured by mortgage which incorporated a guarantee given by the 
other appellants. The first appellant defaulted in repayment. The respondent sued the appellants on the personal covenants 
in the mortgage. The appellants pleaded illegality. Their case was that the mortgage (including the guarantee) was 
rendered illegal and void by the provisions of s. 8 of the Banking Act 1959, as amended or alternatively that by reason of 
the provisions of s. 8 a court would not assist the respondent to give effect to the transaction.

[67] In holding that judgment was rightly given to the respondent, Gibbs ACJ said at pp. 413-414:

It is often said that a contract expressly or impliedly prohibited by statute is void and unenforceable. That statement is true 
as a general rule, but for complete accuracy, it needs qualification, because it is possible for a statute in terms to prohibit a 
contract and yet to provide, expressly or impliedly, that the contract will be valid and enforceable.... Where a statute 
imposes a penalty upon the making or performance of a contract, it is a question of construction whether the statute intends 
to prohibit the contract in this sense, that is, to render it void and unenforceable, or whether it intends only that the penalty 
for which it provides shall be inflicted if the contract is made or performed.

The question whether a statute, on its proper construction intends to vitiate a contract made in breach of its provisions, is 
one which must be determined in accordance with the ordinary principles that govern the construction of statutes....

There is no doubt that Pt. II of the Banking Act, in which s. 8 appears, was enacted partly at least for the protection of 
depositors, or that one object of s. 8 is the protection of the public. Section 8 of course does not expressly prohibit the 
making or performance of contracts, but the argument advanced on behalf of the appellants was that the prohibition which it 
imposes on an unauthorised body corporate from carrying on any banking business extends to all activities which go to 
make up the business of banking...
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The language of s. 8 indicates that it is directed, not at the making or performance of particular contracts, but at the carrying 
on of any banking business.

...

Having regard to the language of s. 8 and to the matters to which I have referred, I conclude that s. 8, on its proper 
construction does not vitiate contracts made by a body corporate in the course of carrying on a banking business in breach 
of the section.

[68] Likewise in the instant case, s. 8 of the FSA did not provide that a contract which purports to render services to an 
approved business without first securing the approval from Bank Negara is void and unenforceable.”

[18]Therefore, this Court will have to determine whether the breach of the Housing Development (Control and 
Licensing) Act 1966 renders the said Agreement void and unenforceable. To borrow the words of Gibbs ACJ, this 
Court must determine “whether the statute intends to prohibit the contract in this sense, that is, to render it void and 
unenforceable, or whether it intends only that the penalty for which it provides shall be inflicted if the contract is 
made or performed.”.

[19]The relevant provisions under the Housing Development (Control and Licensing) Act 1966 and under the 
Housing Development (Control and Licensing) Regulations 1989 are as follows: -

Housing Development Act

(1) Section 23A

(1) The Controller may compound any offence against this Act or any regulations made under this Act which has 
been prescribed under paragraph 24(2)(i) to be a compoundable offence by collecting from the person reasonably 
suspected of having committed the offence a sum of money not exceeding the maximum fine prescribed for that 
offence.

(2) Where an offence has been compounded under subsection (1), no prosecution shall thereafter be instituted in 
respect of the compounded offence.

(3) Any moneys paid to the Controller under this section shall be paid into and form part of the Consolidated Fund.

Housing Development Regulations

(2) Section 11

(1) Every contract of sale for the sale and purchase of a housing accommodation together with the subdivisional 
portion of land appurtenant thereto shall be in the form prescribed in Schedule G and where the contract of sale is 
for the sale and purchase of a housing accommodation in a subdivided building in the form of a parcel of a 
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building or land intended for subdivision into parcels, as the case may be, it shall be in the form prescribed in 
Schedule H.

(1A) Notwithstanding paragraph (1), every contract of sale for build then sell for a housing accommodation 
together with the subdivisional portion of land appurtenant thereto shall be in the form prescribed in Schedule 
I and where the contract of sale for build then sell is for the sale and purchase of a housing accommodation 
in the form of a parcel of a building or land intended for subdivision into parcels, as the case may be, it shall 
be in the form prescribed in Schedule J.

(1B) Subregulations (1) and (1A) shall not apply if at the time of the execution of the contract of sale, the 
certificate of completion and compliance for the housing accommodation has been issued and a certified true 
copy of which has been forwarded to the purchaser.

(2) No person including parties acting as stakeholders shall collect any payment by whatever name called except as 
prescribed by the contract of sale.

(3) Section 13

(1) Any person who contravenes any of the provisions of these Regulations shall be guilty of an offence and shall 
be liable on conviction to a fine not exceeding fifty thousand ringgit or to a term of imprisonment not 
exceeding five years or to both.

(2) A breach of any condition in a licence or in any advertisement and sale permit shall be deemed to be a 
contravention of these Regulations.

(3) Any person who knowingly and wilfully aids, abets, counsels, procures or commands the commission of an 
offence against any provision of these Regulations shall be liable to be punished with the punishment 
provided for the offence.

[20]Therefore, having read the applicable provisions of the Regulation and applicable legislation, I am of the view 
that the contravention of Schedule H does not render the whole Agreement void and unenforceable. I am of the 
view that Parliament intended that any Sale and Purchase Agreements entered under the Act must comply with the 
strict time frame of thirty-six (36) months. Parliament did not however provide that the contravention of the said 
legislation would render the Agreement void as contended by the Respondent.

[21]I am also of the view that failure to comply with this requirement will attract penalties under section 13 of the 
regulation and render that part of the clause unlawful. Purchasers will therefore be entitled to insist the developers 
deliver the properties purchased within the thirty-six (36) months provided by the applicable Regulation. There are 
no express provisions in the Statute that render such Agreement void ab initio as suggested by the Respondent.

[22]My views are reinforced by the decision of Lee Swee Seng JCA in Loh Tina v Kemuning Setia Sdn Bhd  [2020] 
7 CLJ 720 where his Lordship stated: -
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“ Whether Only The Unauthorised Variations Are Void And Not The Whole Of The Contract Of Sale In Schedule G

[93] Learned counsel for the defendants argued that if the court is not with them then the whole SPA is null and void for 
non-compliance and not just the clause on the granting of a lease.

[94] With respect we cannot agree. The intention of Parliament was to ensure that the purchasers receive what is provided 
for in the HDA and the regulations and here it is the housing accommodation and the land on which it has been built been 
sold and transferred to them and registered in their names.

[95] There is therefore no provision in the HDA or the Regulations that declared that the SPA not in compliance with 
Schedule G is null and void.

[96] There is much wisdom in not so declaring for the purchasers having paid the full purchase price would deserve to have 
the housing accommodation and the land transferred to them and registered in their names; not a mere lease of 99 years 
plus another 99 years.

[97] The Federal Court in City Investment Sdn Bhd v. Koperasi Serbaguna Cuepacs Tanggungan Bhd  [1985] 1 CLJ 131;  
[1985] CLJ (Rep) 77;  [1985] 1 MLJ 285 had authoritatively held that any attempt to contract out of the HDA and its 
attendant rules, “even if successfully executed would be null and void and of no effect.” It further pronounced at p. 84 (CLJ); 
p. 290 (MLJ) as follows:

... A device to avoid possible consequence to statutory provision is not wrong if and only if it can be done legitimately. The 
attempt of the appellants to contract out of the Act is clearly not a device which can be described as legitimate. It is an open 
defiance of the Housing Developers legislation. Having regard to the policy and objective of Housing Developers Act 1966 
and the 1970 Rules made thereunder the protection afforded by this legislation to house buyers is not merely a private right 
but a matter of public interest which Parliament has intended to protect from being bargained away or renounced in 
advance by an individual purchaser...

[98] It is the relevant clauses in the unauthorised modification to the Schedule G SPA that would be null and void. Unlike 
the Moneylenders Act 1951 that declares all moneylending agreements not in compliance with the Act to be void and 
unenforceable, neither the HDA nor the Regulations so declare and the intention must be that the Legislature wanted to 
save that which is in compliance with the prescribed Schedule G contract of sale and only strike down as null and void 
those clauses that are in contravention of Schedule G.

[99] Section 10P(3) of the Moneylenders Act 1951 reads:

Any moneylending agreement which does not comply with the prescribed form shall be void and have no effect and shall 
not be enforceable (emphasis added).

[100] Thus, for example, a developer that had not properly obtained an extension of time to deliver practical completion to 
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the purchaser within 24 months from the date of the SPA but nevertheless thought it had and chose not to pay a late 
delivery claim would be compelled by a court to pay based on the clause for late delivery in the Schedule G SPA. So too a 
developer that had incorporated a different time frame to the completion period of delivering practical completion. It is not 
that the whole of the SPA is void but only the modified clause which the court would hold to be null and void and 
unenforceable and instead would grant damages based on the clause as stated in the Schedule G SPA as if it had been 
grafted into the SPA.”

[23]I also refer to the decision of the Federal Court in Ang Ming Lee (supra). The Federal Court only held that the 
extension of time provided by the Controller to be ultra vires and did not go on to find that the whole Sale and 
Purchase Agreement to be void. That would have indicated that section 24 of the Contracts Act 1950 will not be 
applicable in those circumstances but enables the purchaser to the rights that have been afforded protection under 
the Housing Development Act.

[24]Given the above, I find that the learned Sessions Court Judge had committed an error of law that should be 
corrected by this Court. It is wrong for the Sessions Court Judge to declare the whole Sale and Purchase 
Agreement is void. The said Judge should have only held that the time frame provided in clause 25 be invalid and 
the appropriate orders for rectification and/or damages for late delivery if those were prayed for and if found 
appropriate in the case.
E. Orders of this Court

[25]I allow the appeal against the decision of the Sessions Court Judge and make the following orders: -

(1) The orders of the Sessions Court are set aside.

(2) A declaration that the Sale and Purchase Agreement is valid and enforceable subject to the condition that 
the delivery period as provided under clause 25 must adhere to the thirty-six (36) months time frame as 
provided under Schedule H of the applicable regulation.

(3) Costs of RM 5,000.00 here and below to be paid by the Respondent to the Appellant subject to allocator.
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