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Reference: 
 
This is a reference made under subsection 20(3) of the Industrial Relations Act 1967 

(“1967 Act”) arising out of the dismissal of Afnizahanim Binti Mohammad Saad 

(hereinafter referred to as “the Claimant”) by Kemaman Bitumen Company Sdn. 

Bhd. (hereinafter referred to as “the Company”) on 1 March 2017.  
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AWARD 

 

[1]  The Ministerial reference in this case required the Court to hear and 

determine the Claimant’s complaint of dismissal by the Company on 1 March 2017 

and was received by the Industrial Court on 30 August 2017. 

 

Factual Matrix 

[2] The Claimant commenced employment with the Company on 8 September 

2013 as an Assistant Manager in the Human Resources Department with a basic 

salary of RM4,500 per month and placed on probation for a period of 6 months. She 

was confirmed in her position and received a salary increment.  She was promoted to 

the position of Human Resources Manager on 1 June 2014 and her basic salary was 

increased to RM8,600 per month. The Claimant also received a salary increment to 

RM10,050 on 1 June 2015. Her last drawn salary was RM11,100. 

[3] Sometime in October 2015, the Claimant began to observe more closely her 

subordinate’s performance, Mohd Shukri Anuar (“Shukri”). He was the Company’s 

HR personnel posted at the Company’s Refinery in Kemaman (“the Refinery”). 

Thereafter, the Claimant made more efforts to be present at the Refinery to monitor 

his work. In November 2015, the Claimant discussed with Ms. Khun Udomporn (“Ms. 

Udomporn”) who visited the Refinery, about Shukri’s performance including on his 

alleged relationship with an employee by the name of Noor Dzuliana Binti Daud 

(“Dzuliana”), the Company’s Corporate Communications Executive. Ms. Udomporn 

was purportedly the Claimant’s superior who was based at the Company’s 

headquarters in Thailand. The Claimant also spoke to a few others in the Company 

about this matter.  

[4] As Shukri’s superior, the Claimant told him to have lesser interactions with 

Dzuliana and reminded him that he was a role model for the Company’s other 

employees as he was the most senior HR officer in the Kemaman office. On 6 

September 2016, Shukri resigned from the Company. On 4 October until 19 

November 2016, the Claimant was on medical leave as she had undergone an 
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operation. However, on 23 November 2016, Dzuliana confronted the Claimant about 

what she had discussed with Shukri in April 2016. The Claimant later found out that 

Dzuliana had sent an e-mail dated 27 November 2016 to the Company’s Senior 

General Manager at the Refinery by the name of Mr. Puwanat Wantanchaisaeng 

(“Puwanat”) lodging a grievance with him. Puwanat forwarded her e-mail to the 

Company’s Chief Executive Officer (CEO) the next day, Mr. Sanjay Grover.  

[5] The CEO had a discussion with the Claimant on 30 November 2016 whereby 

she alleged that he made numerous accusations against her. On 14 December 2016, 

the Company issued the Claimant a show cause letter containing 2 allegations 

against her. The Claimant replied to the show cause letter on 20 December 2016 and 

contended at all times she had been acting in the best interests of the Company 

bearing in mind that both Shukri and Dzuliana were married to their respective 

spouses and they worked in the midst of a highly rural conservative Muslim area. A 

letter dated 21 December 2016 was issued to the Claimant whereby she alleged it 

contained additional charges that were partly based on the contents of her reply to 

the first show cause letter. On the same day, the Company issued an Office Order 

informing the Claimant that a domestic inquiry (DI) would be held on 3 charges. The 

Claimant alleged further that the DI on 9 January 2017 was a sham whereby she was 

not given the opportunity to explain her case since the CEO had already made up his 

mind to dismiss her.  

 

[6] The Company proceeded to dismiss the Claimant with immediate effect on 1 

March 2017 after it concurred with the findings of the DI panel. It informed her in the 

termination letter dated the same that the DI panel had found her guilty of Charges 1 

and 3. The Claimant appealed to the Company in her letter dated 13 March 2017 but 

to no avail.  

 

[7] The Company contended that the dismissal was with just cause or excuse. It 

contended that due to the seriousness of the allegations against the Claimant, it had 

issued the show cause letter dated 14 December 2016 to the Claimant to enable her 

to explain on the allegations she faced. It also alleged that the Claimant had 

intimidated her subordinate by the name of Ummi Hartini Bnti Harun (“Ummi”) in 

December 2016, to find out what the latter had reported to Shukri and Dzuliana about 
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her comments. The Company denied that there were 2 show cause letters. The other 

letter it said was a Charge Memo and the Company averred that an additional charge 

was added because of the complaint of misconduct by the Claimant against Ummi.  

In light of the seriousness of the 2 charges that the DI panel found her guilty of, the 

Company contended that it did not have any other choice but to terminate the 

Claimant’s employment on 1 March 2017. The Company could no longer repose the 

necessary trust and confidence in the Claimant.  

 

Issues and Law 

 

[8] The Claimant prays that this Court holds her dismissal as being without any 

just cause or excuse and /or severely harsh and/or grossly disproportionate to the 

misconducts alleged. She averred that the decision to dismiss her was tainted with 

mala fide and an act of victimization and/or discrimination against her. The Claimant 

prays further for reinstatement to her original position without any loss of seniority or 

benefits, monetary or otherwise and together with any arrears of salary, allowances 

and statutory benefits from the date of dismissal to the date of reinstatement.   

 

[9] The Claimant has made her representation under section 20 of Act 177 and 

where such representations have been made and are referred to the Industrial Court 

for inquiry, it is the duty of the Court as stated by the Federal Court in the case of 

Wong Yuen Hock v. Syarikat Hong Leong Assurance Sdn. Bhd. and another 

appeal [1995] 2 MLJ 753 to determine whether the termination or dismissal is with or 

without just cause or excuse.  In Hotel Malaya Sdn. Bhd. & Anor v. National Union 

of Hotel, Bar & Restaurant Workers & Anor [1982] 2 MLJ 237 it was stated that in 

exercising this quasijudicial function, the Court’s functions comprise an investigation 

of the facts, an analysis of the facts, findings of facts and lastly the application of the 

law to those findings. Hence, the role of the Court is to determine whether the 

Claimant was indeed dismissed on 1 March 2017, and if so, whether the dismissal 

was without just cause or excuse.  Although it is incumbent upon the Court to inquire 

into the issue of justness or the excuse on its merits, the Court must first be satisfied 

that the Claimant was dismissed.   
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[10] Based on the evidence and documents presented in this case, the Court has 

only to consider on a balance of probabilities whether the dismissal was with just 

cause or excuse because the fact of dismissal was not disputed. The burden of proof 

is on the Company to discharge as stated in the case of Stamford Executive Centre 

v. Dharsini Ganesan [1986] 1 ILR 101: 

 

  “It may further be emphasised here that in a dismissal case the employer must 

produce convincing evidence that the workman committed the offence or 

offences the workman is alleged to have committed for which he has been 

dismissed. The burden of proof lies on the employer. He must prove the 

workman guilty and it is not the workman who must prove himself not guilty. This 

is so basic a principle of industrial jurisprudence that no employer is expected to 

come to this Court in ignorance of it.”. 

 

[11] Further, in order to successfully defend an unfair dismissal claim, the burden 

of proof is on the employer to show that the reason for dismissing the employee falls 

into one of the two categories set out in subsection 20(3) of the 1967 Act. The 

termination of the employee will be deemed to have been unjust unless an employer 

can prove that the employee was dismissed for a just cause or excuse.  Even if an 

employer succeeds in proving that there was a reason for the dismissal of the 

employee, it is for the Industrial Court to decide whether the dismissal was warranted 

or not in accordance with, inter alia, the principles of equity, good conscience and the 

substantial merits of the case (subsection 30(5) of the 1967 Act).   

 

Evaluation and Findings by the Court 

 

The Company’s Case 

 

[12] The Company preferred 3 charges against the Claimant but she was found 

guilty of only 2 charges i.e. Charges No. 1 and 3. The 3 charges were as follows: 

 

 Charge 1 

Harassment of other employees/subordinates by spreading unsubstantiated 

rumours about them of a malicious nature; character assasination of a male 

subordinate and a female employee that can be treated as Sexual Harassment.   
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Charge 2 

Conduct unbecoming of a senior employee of the company by interacting with 

people outside the company in an undesirable manner and causing potential 

loss of reputation for the company and its shareholders.  

 

Charge 3 

Witholding information or making untrue statements and consider lying to the 

CEO.  

 

 

[13] It is to be noted that for Charge No. 2, the DI panel gave the Claimant the 

benefit of doubt as it stated in the DI Report that “The Panel was not presented with 

any proof or record of the subject of conversation between both of them by 

Defendant or Prosecution. There were also no witness from either parties.” (page 52 

of the Company’s Bundle of Documents, COB). This was in respect of an alleged 

telephone call made by the Claimant to Kaneka (M) Sdn. Bhd. on 15 September 

2016. Subsequent confirmation with an employee of that company confirmed that the 

telephone conversation between herself and the Claimant on 19 September 2016 

was pertaining to some training matters and skill blocks. Therefore, the DI panel did 

not find the charge to be proved.  Hence, the Court will deal only with the evidence 

pertaining to the 2 charges which she was found guilty.  

 

[14] On behalf of the Company,  5 witnesses gave evidence as follows: 

(i) Noor Dzulina Daud (COW1) – Corporate Social Responsibility and 

Corporate Communication Executive; 

 (ii) Mohd Shahidil Farhan Hassan (COW2) – Human Resource Executive; 

(iii) Ummi Harinin Binti harun (COW3) –Human Resource Assistant;  

(iv) Sanjay Grover (COW4) –Chief Exeutive Officer; and 

(v) Zazili Jaafar (COW5) – Chairman of the DI panel. 

 

[15] COW1 testified on Charge No. 1 and she was the main complainant on that 

charge. She told the Court that she had discovered that the Claimant had on several 

occasions made slanderous remarks or statements about COW1’s relationship with 

Shukri who was the Claimant’s subordinate at the material time. According to COW1, 

the Claimant had insinuated that there was an affair between COW1 and Shukri. She 

said she was shocked that the rumours were rife in both the Company’s Subang and 
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Kemaman offices. COW1 had discovered about the rumours through her colleagues. 

Then Azira Mastor who was the Company’s Senior Sales Manager had informed 

COW1 that during her (Azira’s) meeting with the Claimant at the Subang office, the 

Claimant had casually mentioned to her that COW1 was too close to Shukri. She 

was insinuating that there was an affair between COW1 and Shukri. Azira then 

advised her not to be too close with Shukri and this was sometime in May 2016. 

COW1 took it as an advice from a friend and did not take it too seriously at that time. 

[16] Thereafter, in November 2016 Azira advised her again not to be too close with 

Shukri. At that point of time, COW1 felt it was strange why Azira was advising her on 

the same thing twice. Thereafter, COW1 was also informed by a colleague, Lina, that 

during her lunch with her other colleagues, Lina heard that Shukri was having an 

affair with COW1. Hence, she was advised to investigate this matter. 

 

[17] She told the Court that on 22 November 2016, COW2 and COW3 had lunch 

with the Claimant wherein she had passed a remark saying "I crossed paths with 

Yana twice this morning and she did not gave me a smile. She is angry at me 

because I did not counter the post to her "boyfriend”." At that point of time, Shukri he 

had resigned from the Company. She said that according to COW3 and COW2, the 

word "boyfriend" in this context suggested that Shukri was her boyfriend. They went 

on to say that it was not the first time that the Claimant had passed derogatory hints 

about her. She alleged that there were several occasions when the Claimant did that 

but they just let it pass. However, when the Claimant continued passing slanderous 

statements about her, COW3 and COW2 felt that it was time that they let her know 

about this. 

[18] On the afternoon of 22 November 2016, COW1 went to see one Mr. Rohim 

(HSEE Manager) after his meeting with the Claimant. COW1 asked him whether the 

Claimant had mentioned about a scandal between Shukri and herself. Apparently he 

gave her a surprised look and said "Oh, you knew about it" thereby giving the 

impression that the Claimant had intentionally been going around spreading rumours 

to make a mockery out of COW1 in front of her colleagues. 
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[19] As COW1 was shaken by the thought of being bad-mouthed behind her back, 

she decided to confront the Claimant, who happened to be at the Refinery at that 

point in time. On 23 November 2016, COW1 invited the Claimant into her room and 

asked for an explanation on the conversation the latter had with Shukri. The Claimant 

replied stating that she had rebuked Shukri for being too close with COW1 and that 

there was a “potential of being slandered”. In reply, COW1 informed her that there 

were no “hanky panky” nor any intimacy between Shukri and herself and that their 

relationship was limited to that of office colleagues similar to the relationship she had 

with every other male employee in the Company. She said that their families knew 

each other quite well. Before leaving her room, the Claimant had instructed COW1 

not to have any dealings with Shukri's replacement in future CSR matters but just to 

deal directly with COW3, who was only the HR Assistant of the Company. COW1 did 

not think that the Claimant’s warning on this matter was proper as it could create 

frictions between herself and the new HR Executive.  

[20] COW1 explained that it was inevitable that Shukri and herself had to work 

closely with each other. This is because the Company encourages the employees' 

participation in all its CSR activities and this will require close coordination between 

the CSR Department and the HR Department at the Refinery. In addition, she said 

that whenever she and Shukri went out to Pejabat ADUN for CSR matters etc. she 

would inform her superior, Puwanat, at all times. Hence, any allegation that there 

was relationship/intimacy between herself and Shukri as alleged was denied. She 

said that she was working on a case at that time which involved her going to the 

Pejabat ADUN to make arrangements in getting a house for the family members of a 

deceased employee of the Company. She said she needed help from Shukri 

because the local authority needed the deceased employee’s personal information 

such as his finances, SOSCO compensation etc. In this regard, Shukri was the best 

person to assist her since he was the person in charge in preparing the SOSCO 

documents and other relevant documents relating to the Company’s employees. 

 

[21] COW1 denied that she was the one spreading the rumour about the alleged 

affair because she came to know about the rumour from her colleagues. Azira had 

advised her not to be too close with Shukri since the Claimant had insinuated that 
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there was an affair between Shukri and herself, and from Lina who heard about the 

rumour of the alleged relationship and subsequently advised her to investigate, and 

which she did. Due to the seriousness of the slanderous statements made by the 

Claimant, which had caused COW1 mental distress and possible damage to her 

marriage, she decided to submit a formal complaint to the Company against the 

Claimant vide her e-mail dated 27 November 2016 (pages 11-13 of COB). 

Subsequently, COW1 attended the DI proceedings against the Claimant and had 

given a statement at the DI. She said prior to the rumours, there was no conflict 

between herself and the Claimant.  

 

[22] COW2 (or also known as “Eddy”) in his evidence confirmed that the Claimant 

had stated "I crossed paths with Yana twice this morning and she did not gave me a 

smile. She is angry at me because I did not counter the post to her "boyfriend”." This 

happened during his outing to lunch with COW3 and the Claimant on 22 November 

2016. He thought that the Claimant referred to Shukri when she mentioned the word 

“boyfriend”. This had happened on a few occasions but he had let it pass. He also 

related an incident before Shukri resigned. The Claimant had asked COW2 about 

whether Shukri and COW1, whom had returned from a Tipco staff meeting in 

Bangkok, had an affair. She said “Eddy, Diana dan Shukri ada apa-apa hubungan 

ke? Nampak macam rapat semacam.”. The Claimant had asked him about this when 

they were in his car as he sent her to the airport. He replied “No.” to the Claimant.  

 

[23] COW2 told the Court that he considered the Claimant’s statement on 22 

November 2016 as “normal gossip” only. He said that the Claimant was always 

talking bad about Shukri and COW1 but he ignored her comments. He said although 

the two of them appeared to be close to each other, Shukri and COW1 also went out 

often with the other employees and not just the two of them alone. He said he did not 

remember if he had told the Claimant previously that Shukri was spending a lot of 

time in COW1’s room. He said maybe once in a while Shukri would be in COW1’s 

room but not often. He denied that Shukri was close only to COW1 but said that the 

latter treated all the female employees of the Company in the same manner and he 

was friendly to everyone there. On another matter, he said that he had a few times 

received e-mails from the Claimant asking him to complete the work that Shukri had 
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not been able to. He said maybe Shukri himself did not know about this because the 

Claimant sent COW2 the e-mails and did not copy them to Shukri.  

 

[24] COW3 was the next witness for the Company to testify on Charge No. 1. Her 

evidence was essentially the same as COW2 and had confirmed about the incident 

on 22 November 2016. She also related an incident before Shukri resigned, the 

Claimant had mentioned that Shukri and COW1 were too close and it should not 

happen between them. The Claimant had said "Shukri dan Dzuliana tu terlalu rapat, I 

tengok masing-masing dah ada laki bini, so tak elok orang tengok.” She understood 

that to mean that they may be too close, more than friends. The Claimant had also 

mentioned that Shukri and COW1 were having an affair when she said “Shukri and 

Dzuliana tu ada affair". This was after Shukri had resigned from the Company. The 

Claimant kept telling the same thing after COW1 and Shukri came back from a 

company trip in Bangkok. In her opinion, the Claimant was gossiping. 

 

[25] According to COW3 in regard to the 22 November 2016 incident, COW1 had 

approached her asking whether anything happened during lunch. Seeing how the 

rumour was spreading and things started to get serious, she decided to inform 

COW1 about it. She said it was getting serious because COW1 had convinced her 

that this issue would affect her marriage and she had also filed a formal complaint 

against the Claimant. She said that she meant the “rumour was spreading” because 

there were about 15 employees in the Refinery who knew about the alleged 

relationship between COW1 and Shukri in the Company. COW3 said she had 

testified during the DI that she was not sure how often Shukri had gone into COW1’s 

room. She had also explained that the reason why Shukri was not around in the 

office maybe because he was in the toilet or outside. In any event, Shukri will only 

inform her when he went outside the Refinery. For example, when he went to 

SOSCO or EPF, then only he would inform her or COW2. COW3 also denied that 

Shukri was close only to COW1, and said that he treated all the female employees 

of the Company in the same manner and he was friendly to everyone there. 

[26] On 15 December 2016, COW3 was confronted by the Claimant about COW1 

and Shukri. She told COW3 that she had received a show cause from the Company 
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and she had interrogated her for over 3 hours to find out what the latter had told 

COW1 about the Claimant's comments. COW3 was determined not to reveal any 

information to the Claimant and denied all questions that were asked. COW3 said 

that the Claimant had denied that she was spreading any rumours and denied 

making the statement on 22 November 2016. She said the Claimant even went 

further to say that she did not remember making the statement. When the Claimant 

realized that she could not get any answer from COW3, she then instructed her not 

to mention to anyone about the conversation they had, failing which she said that 

she would charge COW3 “for revealing HR thing”. She did not know what the 

Claimant meant by that phrase. Nevertheless, as she felt intimidated and threatened 

by the Claimant, COW3 decided to submit a formal complaint to the Company vide 

her email dated 20 December 2016 at page 30 of COB. She said she attended and 

had testified at the DI conducted by the Company on 9 – 10 January 2017.  

[27] COW3 referred to her testimony under the cross-examination by the Claimant 

during the DI at page 93 of COB. It showed that the Claimant did not deny 

interrogating her on 15 December 2016 on her statement about COW1 and Shukri 

on 22 November 2016. She only disputed the length of the “interrogation” was 3 

hours because there were others who had come into the room during that period. 

[28] COW4 testified on the Claimant’s history of employment with the Company. 

As the Human Resource Manager of the Company, she directly reported to the CEO, 

i.e. COW4. In her capacity of Head of Human Resource for the Company, she was 

responsible to manage the full spectrum of HR functions, which is inclusive but not 

limited to recruitment & selection, payroll, compensation & benefits, employee 

relations, industrial relations, training and development, which the details would be 

given and discussed with the Claimant by the CEO. 

 

[29] During the course of her employment, the Claimant was at all times subjected 

to the terms and conditions as laid down in the Company's Code of Ethics which 

apart from many other clauses included the following:  

 

" 7.3 Respectfulness and anti-harassment 
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 Harassment in all forms (psychological, sexual or any other form), 

coercion and bullying are prohibited. 

 Complying with the rules, regulations and good traditional practices, 

which are either in written form or not. Conscious adhering to good 

practices at all times. 

 Exercising mutual respect through all levels of the organization. 

Employees shall demonstrate proper respect towards supervisors and 

vice versa. 

… 

10. Code of Ethics for Company Directors, Management and Investor 

relations officers (IROs) 

• Conduct duties with integrity and in a professional manner". 

[30] COW4 testified that Shukri was the Company’s former Senior HR Executive 

and he was reporting to the Claimant. However, the Claimant had not at any given 

time, raised any objections/issues regarding Shukri's purported poor performance 

with COW4. This is further evidenced by the Claimant's Statement given at the DI in 

particular at page 63 of COB whereby she did not deny that she had failed to raise 

this issue with her direct supervisor and neither did she talk to Shukri directly about 

this despite the Claimant having monitored Mr. Shukri's purported poor performance 

for almost a year. 

 

[31] COW4 had personally asked Shukri to assist and coordinate in the CSR 

matters because the way the Company approaches CSR is that it does not believe in 

simply donating money but in direct participation of the employees in CSR activities. 

For example, when a neighbourhood school wanted to construct a surau, the 

Company did not just give money or materials but the employees actually 

volunteered and helped in the physical construction of the surau. The Company 

wanted the participation of its employees in all other CSR activities wherever 

possible. This requires close coordination between the CSR Department and the HR 

Department at the Refinery. It is for this reason that he had instructed Shukri to assist 

the CSR Department in executing various CSR projects undertaken by the Company. 
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[32] COW4 stated that the HR Department ultimately reported to the CEO directly. 

The CEO of the Company is authorized to issue direct instructions to any employee 

of the Company whether in the HR Department or not. The decision to ask Shukri to 

assist in CSR activities was taken during one of COW4’s routine visits to the Refinery 

wherein this matter was discussed. Since Shukri was the most Senior HR 

representative posted at the Refinery, it was quite practical to ask him to assist in 

CSR activities wherever possible. As CEO of the Company, COW4 was fully within 

his authority and correct in issuing such instructions in order to ensure smooth 

functioning of the organization. He said that while the HR Manager may or may not 

have been present at the time when these instructions were issued, it is incorrect for 

the Claimant to state that she was not aware of such instructions. He said it is also 

extremely incorrect and presumptuous on part of the Claimant to insinuate that the 

CEO should have taken her permission before issuing instructions to a subordinate 

employee. He said this in relation to a question that the Claimant disputed Shukri 

was assigned tasks which did not go through her and hence, she did not have such 

knowledge that he was working on CSR matters.  

[33] COW4 stated that the Claimant, at all material times, was obligated to report 

directly to him as the CEO of the Company and not to Ms. Udomporn. She was the 

Head of HR of Tipco Asphalt Pubic Company Limited, Thailand i.e. the parent 

company of the Company. This is further evidenced by the terms and conditions 

stated in her letter of promotion at pages 7 to 8 of COB. The Claimant had no direct 

reporting relationship with Ms. Udomporn. As the Head of HR of the Company’s 

parent company, he said that Ms. Udomporn and her team do coordinate regularly 

with the HR Team of the Company on HR related matters and due to her experience 

and seniority, she does advise the Company’s HR team from time to time on needs’ 

basis. He said this cannot be interpreted as a direct reporting relationship.  

 

[34] On 27 November 2016, the Company received a formal complaint from COW1 

vide her email at pages 11 to 13 of COB whereby she had given details on the basis 

of her grievance with the Claimant. This complaint, the subject of which was titled 

"Complaint Report on Grievances — Being Slandered", was forwarded to COW4 on 

the next day by Puwanat. COW1 stated that the Claimant had made slanderous 



12/4-1393/17 

 

 

 14 

remarks/ comments about her relationship with another former employee, Shukri. 

Vide the same email, COW1 also stated that the Claimant had insinuated that there 

was an affair between her and Shukri and these rumours of a scandal were rife in the 

Company's Subang and Kemaman offices. COW1 further stated that this situation 

had caused her mental stress and created a strain in her marriage. 

[35] Thereafter on 28 November 2016, Shukri had sent the Claimant an email 

dated the same, denying any affair/intimate relationship between COW1 and him. 

This email appears at pages 17 to 18 of COB. Vide the same email, Shukri had also 

stated that the Claimant had personally telephoned his current superior, defaming 

and discrediting him. Shukri further warned the Claimant to stop spreading rumours 

about him failing which he will not hesitate to file civil suit for libel and defamation of 

character. While the original email was addressed by Shukri directly to the Claimant, 

he subsequently forwarded the same to several employees including Puwanat who 

further sent it onwards to COW4 on the same day. He said at the time Shukri had 

tendered his resignation from his position in the Company, the Claimant had chosen 

to advise him directly and accepted his resignation without first consulting COW4, 

which the latter found irregular. Nevertheless, this evidence about the Claimant not 

consulting him is immaterial to the charges against the Claimant and the Court will 

not consider it further. 

[36] Since various names were mentioned in the complaint by COW1, he then 

made discreet enquiries with a few employees and discovered that a rumour of the 

nature alleged by COW1 indeed appeared to be making its rounds in the Company's 

office. Thereafter on 30 November .2016, COW4 called the Claimant for a meeting in 

his office whereby he informed her of the complaints filed against her. Since she was 

reporting directly to COW4 and the complaints filed against her contained serious 

allegations, it became necessary for him to discuss the matter with her so as to 

obtain her version of the alleged incidents in order to assess if the complaints merited 

further serious consideration or if it was just a case of misunderstanding between 

employees that could be sorted out with mutual understanding. 
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[37] Now, the above are the material testimonies in respect of Charge No. 1. As 

stated the Court will not consider the second charge as it was not proved. The third 

charge will be considered later. But before going on to consider the evidence against 

the Claimant in respect of Charge No. 1, at this point the Court will look at the 

evidence of COW5 who was the Chairman of the DI panel. COW5 is the General 

Manager of Project Development of the Company. He chaired the DI panel that 

conducted the inquiry against the Claimant from 9-10 January 2017. The Claimant 

had presented 2 witnesses at the DI and they were Mrs. Sharifah Jamilah, the Senior 

Manager, Procurement & Contract and Mr. Abdul Rohim, the Safety & Security 

Manager.  

[38] In regard to the allegation by the Claimant that the DI conducted was a sham 

and that the Company made up its mind to dismiss the Claimant, COW5 denied the 

allegation. He testified that the Claimant was given the full opportunity to defend 

herself at the DI wherein she had presented 2 witnesses as stated earlier. 

Furthermore, care had been taken to ensure that the DI Panel constituted was 

impartial and bias free in that no one directly connected with the complainants or the 

Claimant was nominated to the panel and the panel members were chosen from 

among the most senior management of the Company. The Company had ensured 

that a female member was nominated to the DI panel since the main complainant, 

COW1 and the Claimant were both female. 

[39] In regard to her complaint that COW1 and Shukri were not called as witnesses 

by the Company at the DI, COW5 stated that they called the witnesses as proposed 

by the Prosecuting Officer as well as the Defendant, i.e. the Claimant. He added that 

COW1 was present during the DI, although she did not testify in the presence of the 

Claimant. Nevertheless, he said that the Claimant could have made a request to the 

DI panel for an opportunity to cross examine COW1 but she did not do so. As for 

Shukri, he was not called as a witness during the DI because he had left the 

Company since October 2016. The Claimant had also pleaded that one of the DI 

panel member namely, Mrs. Tai Chew Yee, had access to an email dated 28 

November 2016 from Shukri which was not shown to the Claimant. COW5 replied 

that the said email from Shukri appears at page 17 and 18 of COB, it was sent by the 
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latter to the Claimant herself. Hence, this document was not something new to the 

Claimant as she had personal knowledge and access to the same even prior to the 

DI that was held in January 2017. From page 14 of COB, it can be see that Shukri 

had sent the same email to Mrs. Tai Chew Yee on the same day he sent it to the 

Claimant. Hence, that was how she knew about Shukri's email dated before the DI 

was held.  

 

[40] COW5 stated in his witness statement that the DI panel found that the 

Claimant was guilty of Charge 1 on the following grounds: 

“In regard to Charge 1, the Claimant had admitted having mentioned about 

close relationship/affair between Ms. Dzuliana and Mr. Shukri after seeing 

them "tepuk tampar" at TIPCO staff meeting. She did not approach them 

directly to clarify but instead decided to talk about them to other employees 

such as Puan Azira Mastor, Puan Sharifah and Puan Siti Normah. 

 

The Claimant had also admitted having mentioned the alleged close 

relationship between Ms. Dzuliana and Mr. Shukri using one or more of the 

words "close relationship, affair, boyfriend/girlfriend" to all the witnesses at 

the Inquiry except for Mr. Rohim. 

 

The witnesses had testified that they were not aware of the close relationship 

between Ms. Dzuliana and Mr. Shukri and neither do they consider the 

relationship between Ms. Dzuliana and Mr. Shukri as "boyfriend/girlfriend". 

 

By mentioning the words like "close relationship, affair, boyfriend/girffriend" 

to the witnesses in referring to Ms. Dzuliana and Mr. Shukri showed that 

there was malicious intention towards the complainants. Such act can be 

treated as sexual harassment to the complainants. As such, we found her 

guilty of Charge 1.”.  

 

[41] In addition, he said that Ms. Ummi as the Company's witness, had testified 

that on 15 December 2016, the Claimant had tried to influence her and threatened 

her and thereafter, instructed her not to disclose to anyone about their conversation. 

In her defence, the DI panel found that the Claimant had said that the close 

relationship between Dzuliana and Shukri was brought up and the words “close 

relationship, affair, boyfriend/girlfriend” were mentioned to seek advice from her 

colleagues Azira and Sharifah. He said that in talking to her subordinates the words 
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were mentioned out of frustration on the poor performance of Shukri and “at other 

times for joking”.  

 

[42] The third charge was “Withholding information or making untrue statement and 

consider lying to CEO”. The only evidence on this charge came from the testimony of 

COW4. The Claimant contended that this charge was void because it was never 

made in the notice to show cause and she could not have the opportunity to respond 

to it earlier. It was only charged to her at the DI in January 2017. Now, it is noted that 

the DI panel found the Claimant guilty of this charge although the main witness, 

COW4, was not called to testify at the DI. COW5 stated in his witness statement that: 

 

“Lastly for Charge 3, the Claimant had testified that she had misunderstood 

about Mr. Sanjay's question during the meeting on 30.11.2016. She 

misinterpreted that Mr. Sanjay was asking whether she had spoke to anyone 

else after Mr Shukri had left and mentioned that she had no intention to lie. 

However, she had admitted that before Mr. Shukri's departure from the 

Company, she had spoken to Puan Azira, Puan Sharifah, Ms. Siti Normah, Ms. 

Fazira, Mr. Shahidil and Ms. Ummi about the issue complained by Ms. Dzuliana 

and Mr. Shukri. The Claimant further admitted that she had spoken to Mr. 

Shahidil and Ms. Ummi on 22.11.2016 about Mr. Shukri and Ms. Dzuliana. The 

same was also confirmed by Mr. Shahidil and Ms. Ummi. As such, it was 

proven that the Claimant had spoken to others besides the complainants 

themselves and hence proved that the Claimant was withholding information or 

making untrue statements to the CEO. Accordingly, we found her guilty for 

Charge 3.”.  

 

[43] COW4 testified how this charge came about. He said that during the meeting 

on 30 November 2016 with the Claimant, he had informed her about the complaints 

received and asked her to confirm whether she had spoken to anyone else about 

COW1 and Shukri besides the complainants themselves and she categorically 

denied doing so. In fact, he recalled specifically reminding the Claimant that if the 

complainants produced any one or more witnesses to substantiate their complaints, 

the Claimant would be in deep trouble since she was denying having spoken to 

anybody else on the matter. COW4 also reminded the Claimant that in such a case, 

she would not only be guilty of the misdemeanor alleged against her in the 

complaints but also of lying to her direct supervisor in order to cover up her actions. 

He also reminded the Claimant that such acts as alleged in the complaints were 
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completely out of line with the conduct expected from the Head of HR of a company 

like Kemaman Bitumen. 

 

[44] COW4 stated that subsequently, he received a formal complaint and this time 

from Shukri vide his email dated 5 December 2016 at pages 19 and 20 of COB. In 

his email, he had complained inter alia, that the Claimant had been fabricating stories 

about Dzuliana and him having an affair and that the said stories had spread to the 

Company's Subang and Kemaman offices. Vide the same email, Shukri had also 

stated that the Claimant had called up would be employers of former employees and 

gave a bad description of them. In light of this, Shukri had requested the Company to 

investigate the matter and take necessary action to stop the Claimant from doing the 

same onto other employees. 

 

[45] Due to the gravity and seriousness of the complaints, the Company had to 

view the matter with all seriousness that it deserved. At the same time, in order to 

give the Claimant an opportunity to explain her conduct, COW4 had issued a letter 

dated 14 December 2016 to the Claimant (at pages 21 and 22 of COB), requiring her 

to show cause within 7 working days as to why disciplinary action should not be 

initiated against her. On the same day, he had also emailed the Claimant a copy of 

this letter together with scanned copies of the complaints received from COW1 and 

Shukri, as seen at page 23 of COB. At all times, he ensured that the matter was 

handled in complete confidence keeping in view the sensitivity of the matter and to 

protect the Claimant's position from being undermined in the Company. There were 2 

charges levelled against the Claimant as per Charge No. 1 and Charge No. 2.  

 

[46] He said that the Claimant did reply to the Company's show cause letter on 20 

December 2016. Her reply can be seen at pages 24 to 29 of COB. A perusal of the 

Claimant's reply clearly showed that she admitted she had suspected that there was 

some interaction between COW1 and Shukri and that Shukri spent significantly more 

time than necessary with the former. It is also stated that other than the HR team, 

she had discussed her concern of the close interaction with Mrs. Azira Mastor, the 

Senior Manager, Sales & Marketing. 
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[47] On the same day on 20 December 2016, COW4 received an email from 

COW3 (Ummi) that the Claimant had confronted and intimidated her on 15 

December 2016 for over 3 hours with a view to find out what she had reported to 

Dzuliana and Shukri about the Claimant's comments. Vide the same email, COW3 

further stated that the Claimant had instructed her not to mention to anyone about the 

conversation they had. COW3’s e-mail can be seen at page 30 of COB. This again 

was highly irregular since Ummi was specifically named in the complaint by Dzuliana. 

Being the direct supervisor of Ummi, he said that the Claimant appeared to be clearly 

misusing her position to influence a potential witness. 

[48] Thereafter, COW4 had issued a Charge Memo dated 21 December 2016 at 

pages 31 to 36 of COB, informing the Claimant on the charges levelled against her. 

Vide the same memo, he further informed that a domestic inquiry will be conducted 

and the Claimant was allowed to present any witnesses to defend her case. Vide the 

same memo, an Office Order dated 21 December 2016 was also attached. The 

Claimant alleged that this Charge Memo was a second show cause letter and that it 

contained additional charges which the Claimant was not given any opportunity to 

reply to the said charges. COW4 explained that this letter dated 21 December 2016 

was a Charge Memo and not a second show cause as alleged. The subject at the 

head of the letter clearly states it to be a Charge Letter and it cannot be interpreted 

as anything else. Whilst the Charge Memo did contain a new charge which was not 

in the show cause letter dated 14 December 2016, COW4 stated that it was within 

the Company's prerogative to add any new charges in the Charge Memo. In any 

event, COW4 contended that the inclusion of a new charge was pursuant to the 

Claimant's reply to show cause letter and the complaint submitted by Ms. Ummi vide 

her email informing the Company of the misconduct, after the initial show cause letter 

had been issued to the Claimant. 

 

[49] COW4 gave evidence that a perusal of the Claimant’s reply to the show cause 

letter (at pages 24 to 29 of COB) showed that she had admitted to discussing the 

matter about Dzuliana and Shukri with not just one but a few other individuals. These 

individuals would be the HR team, Azira (page 25 of COB), Ms. Udomporn (page 28 

of COB) and another unnamed "senior colleague" at page 28 of COB. COW1’s 



12/4-1393/17 

 

 

 20 

formal complaint dated 27 November 2016 at page 12 of COB showed that she had 

complained that the Claimant had made a remark stating “I crossed paths with Yana 

twice this morning and she did not give me a smile. She is angry at me because I did 

not counter offer the post to her "boyfriend", during a lunch the Claimant had with her 

own subordinates COW2 and COW3. According to COW1, this statement was made 

on 22 November 2016 which was 8 days before the meeting he had with the 

Claimant at the end of November. A perusal of COW3's email dated 20 December 

2016 at page 30 of COB showed that the Claimant had confronted the former about 

the alleged statement made on 22 November 2016 during the lunch and attempted to 

deny having done the same. This confrontation according to COW3, had carried on 

for over a period of 3 hours. Failing to get a favourable response from her, the 

Claimant then instructed her not to mention to anyone about the conversation they 

had.  

 

[50] COW4 said that in this regard, the only inference that can be made was that 

the Claimant had indeed made such a statement on 22 November 2016 and if this 

was so, it would contradict her statement given during the meeting with him on 30 

November 2016. In any case, the Claimant's response to the show cause letter 

clearly showed she had not been entirely truthful with the CEO when he discussed 

the matter with her. This raised sufficient doubt in the Company's mind in regard to 

the credibility of the Claimant's statement given. In light of this and the Claimant's 

admittance in her letter, he said the Company was justified to include the said new 

charge against the Claimant. The Company then issued a letter dated 27 December 

2016 to both the Claimant and COW1, informing them that they were required to 

make themselves present in a DI to be held on 9 January 2017. Vide the same letter, 

the Claimant was also informed that she was allowed to examine the Company's 

witnesses and bring her own witnesses to defend her case. The DI was then 

conducted on 9 – 10 January 2017. 

 

[51] In regard to the Claimant’s allegation that the DI was a sham and that the 

Company had made up its mind to dismiss her, COW4’s testimony was similar to 

COW5 on this issue. He explained that the witnesses were nominated by Dzuliana as 

the complainant and were accordingly called by the DI panel. He said if Dzuliana did 
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not offer herself as a witness, he did not see how the committee could have named 

her as a witness. In any case, Dzuliana was present during the DI and the Claimant 

could have requested the DI panel for an opportunity to cross-examine her but she 

did not do so. He said that this claim appeared to be an afterthought just to cast 

aspersions on the correctness of the DI.  

 

[52] His evidence in his witness statement on the impropriety of the Claimant’s 

comments about COW1 and Shukri were as follows: 

 

“Q39: Is there anything you wish to add further? 

A39: Yes. It is important to note that at page 61 of COB, the Claimant had    
admitted that she had mentioned that Mr. Shukri is Ms. Dzuliana's 
"boyfriend". The relevant excerpt is as follows: - 

 

'Q: Have you ever mention that Shukri is Dzuliana's boyfriend? 

A: I quote boyfriend but not the intention. When job not done I sometime 

mention that. Actually just joking. For e.g. some people refer to cleaner 

my boyfriend.’ 

If anything, this establishes that the Claimant was raising this matter of 
supposed closeness between the complainants in a flippant manner and should 
have been fully aware as a HR professional, of the dangers of doing so. 

Q40: Why is this important?  

A40: Both Ms. Dzuliana and Mr. Shukri are married persons. It is wrong for the 

Claimant to use such words to describe their relationship as this may 

cause misunderstanding in the office i.e. insinuating that there was some 

intimate relationship between both of them. What is more, it was very 

unprofessional for the Claimant to act in such manner given her position 

as the Human Resource Manager for the Company. As we have noted, 

Ms. Dzuliana had pointed out that she was mentally under duress due to 

the Claimant's conduct and it had created a strain in both her marriage 

and Mr. Shukri's (see page 12 of COB). All this was due to the 

irresponsible and unprofessional conduct on part of the Claimant.”.  

 

[53] COW4 testified further that the Company vide a letter dated 1 March 2017 (at 

page 43 of COB), informed the Claimant of the findings of guilt by the DI panel and 

that the Company concurred with the said findings. Vide the same letter, the 

Claimant was also informed that the Company had decided to dismiss her with 

immediate effect.  



12/4-1393/17 

 

 

 22 

[54] COW4 further testified in regard to the Claimant’s claim that her performance 

in the Company exceeded expectation. He said that such facts are immaterial to the 

case at hand. The Claimant's termination was due to the fact that she had been 

found guilty of serious misconduct by the Company's DI panel and not because of 

her performance or the lack of it. The Company received a letter dated 13 March 

2017 from the Claimant. In her letter, the Claimant had stated that the punishment of 

dismissal was very harsh and that she was only expecting the worst punishment of 

demotion or transfer. At no point in the said letter did the Claimant state that the 

charges against her were untrue and that she was not guilty of the same. He said 

that this clearly showed that the Claimant herself had admitted that she had 

committed the misconduct and was seeking lesser punishment. In response thereto, 

in his email dated 24 March 2017 at page 45 of COB, he replied stating that in 

consideration of all the facts including the charges made out and proven against the 

Claimant and the position occupied by her at the material time when the misconduct 

took place, the Company was unable to accept the Claimant's request for 

reinstatement with a lighter punishment. 

 

[55] COW4 was asked in his witness statement about the termination of the 

Claimant as follows: 

 

“Q52: In your opinion, was the Claimant's termination done with just cause and 

excuse in all the circumstances and not contrary to the principles of 

natural justice, equity and good faith? 

 

A52:   Yes, it was. Even assuming there was inappropriate behavior between 

Ms. Dzuliana and Mr. Shukfi, the Claimant should have not have 

discussed this issue with other personnel within the Company. She 

should have gone through proper channel and inform the Company of 

her concerns. It may be noted that in this entire episode, the Claimant 

chose to speak to various individuals within and outside the Company to 

discuss the matter except her own direct supervisor i.e. the CEO. In light 

of the Panel's findings and the seriousness of the situation, we could no 

longer repose the necessary trust and confidence to maintain the 

Claimant in employment. 

At the same the Company did its best to give the Claimant full 
opportunity to defend herself and even protected her reputation and 
position within the company during this process by handling the matter in 
complete confidentiality and allowing her to continue in her role 
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throughout that period. The entire process was carried out in a fair 
manner and the company is satisfied it acted correctly and in 
accordance with the principles of natural justice.”.  

The Claimant’s Case 

 

[56] The Claimant was the sole witness in her case. In her witness statement, the 

Claimant claimed that as the HR Manager of the Company, she reported to the CEO 

of the Company but normally on HR matters she frequently reported to and receive 

instructions from Ms Udomporn. She stated that sometime in October 2015, she 

found that her subordinate, Shukri, who was based in Kemaman had not completed 

many of his tasks and she received less feed backs from him. Therefore, she 

monitored him more closely and she visited the Refinery in Kemaman. She also sent 

him e-mails and contacted him through the telephone. The Claimant claimed that 

everytime she called him on the office telephone, she would be told that he was in 

COW1’s office in Kemaman. She told Ms. Udomporn about this on one of her visits to 

the Refinery from 2-4 November 2015 including on his performance.  

 

[57] The Claimant asked 2 other HR personnel there, namely COW2 and COW3 

about Shukri often being in COW1’s room and she said they confirmed it. She said 

she noticed also that Shukri did not interact in the same manner with the other 

female employee as compared to his interactions with COW1. As he was her 

subordinate, in or around April 2016, the Claimant advised Shukri to have less 

interactions with COW1. Her reason for doing so was because they were working in 

Kemaman, Terengganu, whereby the local community there were conservative and 

she did not want the Company’s good name to be tarnished due to their behavior. 

Further, they were both married to other people and as his superior, she felt that she 

could advise him as such. Shukri told her that he was friendly with everyone. The 

Claimant did not take any actions Shukri because he had resigned from the 

Company on 18 October 2016 and thereafter commenced work with Kaneka (M) 

Sdn. Bhd. On this issue, I find it odd that the Claimant would mention that there was 

no action taken against him because there was a gap of 6 months since she advised 

him about his relationship with COW1. If there was a necessity to take action against 

him, it should have been done much earlier and she did not need to wait until he 
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resigned in October 2016. I believe that it can be inferred then that since Shukri had 

told her there was nothing going on between him and COW1, she did not pursue the 

matter further. Therefore, to say that there was no action taken because he had 

resigned, this to my mind is a non-issue.  

 

[58] The Claimant stated that on 23 November 2016, COW1 met her and asked 

what she had discussed with Shukri in April 2016. Afterwards, she found out that 

before meeting her, COW1 had been asking around with her colleagues in Kemaman 

and in headquarters whether they had heard from the Claimant of anything regarding 

her (COW10 and Shukri. She also said that Shukri in his-email to her on 28 

November 2016 had made an accusation that the Claimant had allegedly slandered 

and bad-mouthed him to his new employer. However, the Claimant said that was not 

true as she had contacted the new employer’s HR personnel to discuss on training 

matters and skills block. This was confirmed by Kaneka (M) Sdn. Bhd. in the 

presence of Puwanat and Heng Su Wan, his assistant.  

 

[59] On 30 November 2016, the Claimant met with the Company’s CEO, COW4. 

She claimed that during the discussion, COW4 made a lot of accusations against 

her, including that she had given a bad review of employees who had left the 

Company. The Claimant further raised the issue that 3 months after leaving the 

Company, Shukri had complained to the Company that, amongst others, she had 

given his new employer a bad review of him. The Claimant was given a show cause 

letter on 14 December 2016 and which she had replied. Regarding the alleged 

second show cause letter, the Claimant said she was not asked to give a reply and 

that immediately after that on 21 December 2016 she was issued with the Office 

order dated the same whereby she was directed to attend a DI session. In regard to 

the DI, the Claimant attended and found that COW1 and Shukri were not called to 

give evidence at the session. 

 

[60]  On the matter of the DI proceeding itself, the Claimant stated that one of the 

DI panel members by the name of Mrs. Tai Chew Yee had told her she had seen the 

e-mail dated 28 November 2016 from Shukri before the DI commenced. Thereafter, 

the panel had acted as prosecutors by asking her too many questions. She was 
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found guilty of Charges No. 1 and 3. The Company then dismissed her vide letter 

dated 1 March 2017. She then appealed to the Company in her letter dated 13 March 

2017 that the punishment of dismissal was too harsh but the Company did not 

entertain her appeal. Her last drawn salary was RM11,100 and allowances as stated 

in her employment letter. The Claimant is presently not working as she is unable to 

secure employment despite having applied for work to many other companies. 

 

[61] In Holiday Inn Kuching, Sarawak v. Puan Elizabeth Lee Chai Siok, 

Sarawak [1990] 2 ILR 262, the word “misconduct” was defined as any conduct 

inconsistent with the faithful discharge of his duties or any breach of the express or 

implied duties of an employee towards his employer. In Syarikat Kenderaan Melayu 

Kelantan Sdn. Bhd. v. Transport Workers Union [1995] 1 ILR 79, the term was 

defined as “conduct so seriously in breach of the accepted practice that by standard 

of fairness and justice the employer should not be bound to continue the 

employment”. The misconducts that the Claimant was alleged to have committed, in 

short, were that she had spread false rumours in the Company about 2 of its 

employees and that she had lied to the Company’s CO when she was confronted 

about the first misconduct. Before dealing with the 2 misconducts and whether the 

charges have been proved, I will first address the issue of the DI session as the 

Claimant alleged that it was irregularly done and that she was not given the right to 

defend herself properly because there was an additional charge against her at the DI. 

 

[62] I have perused the DI notes for any signs of procedural impropriety or 

unfairness. I noted that the Claimant conducted her own defence and she had the 

opportunity to call 2 witnesses of her own. At page 68 of COB, it can be seen that 

Dzuliana (COW1) was called to sit in and listen to the proceedings. COW5 the 

explained to Dzuliana that she was not to question the witnesses and that the 

prosecuting officer would do the questioning on her behalf. Then the charges were 

read to the Claimant whereby she had pleaded not guilty to all the charges. Overall, 

regarding the charges I am satisfied that the Claimant understood the charges 

against her at the DI, despite being faced with the additional charge about witholding 

information from the CEO. The Claimant was also able to question the witnesses 

whom were called by the Company. I did not see any signs of the Claimant not 
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understanding the proceedings or the charges. Despite her complaint that the DI 

panel was asking too many questions and had acted like a prosecutor, I am of the 

view that it is normal for any inquiry panel to ask many questions where they viewed 

it as warranted to clarify on issues. This can be seen from the DI notes where the 

Prosecuting Officer (Puwanat) had commenced questioning the witnesses for both 

sides. Thereafter, the DI panel members would take turns to ask for clarification on 

certain isues. It cannot be said then that they had acted like prosecutors as the 

Claimant had claimed.  

 

[63] On the matter of Dzuliana whom had been called to sit in the proceedings but 

not called as a witness, I noted that she was called first by the DI panel without the 

prsence of the Claimant (page 57-58 of COB) on 9 January 2017. She had given her 

statement to the panel members. Later, she was called to sit in the proceedings and 

in the presence of the Claimant. There was a document which looked like a brief 

statement on page 124 of COB, signed by COW1 and dated 8 January 2017. COW5 

was also asked why the complainant was called separately to give a statement to the 

DI panel not in the presence of the Claimant. COW5 in his cross-examination had 

stated that the panel members followed the course notes whereby one of the 

members had attended a course on DI investigation. So it appeared that they were 

being guided by one of their own on the procedures to be adopted in the DI 

proceedings. Nevertheless, he said that the Claimant and COW1 was there during 

the proceedings and the Claimant could have asked her to be calIed as a witness. 

He also said that the panel based on the witnesses that were called by the 

prosecuting officer or the Claimant herself, it did not call witnesses on their own 

accord or any other witnesses.  

 

[64] It was submitted by the Claimant’s counsel that as Dzuliana was not called as 

a witness, it was illogical for the Claimant to ask her questions because she did not 

know what the former had told the DI panel earlier. Further, COW5 agreed that he 

had not told the Claimant that she could cross-examine Dzuliana as it was not stated 

in the minutes of the DI proceedings. COW5 however, disagreed with the counsel 

that he did not provide an avenue for the Claimant to ask questions to Dzuliana at the 
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DI. He was also asked what he understood by the term “sexual harassment” as 

stated in the charge. COW5 explained: 

 

“A: I understand this is if you are talking about relationship and define like 

accusing somebody with that and then it will tantampount to that extent 

that if you are having an affair with somebody else’s wife and then that 

is part of sexual harassment, is also especially in the in the workplace.” 

 

He said that the DI panel had considered the Claimant’s submissions on sexual 

harassment but did not accept her submissions. 

 

[65]  On the third charge, COW5 was asked how they managed to arrive at a guilty 

finding when COW4 did not testify before the panel and the conversation between 

the Claimant and COW4 had happened behind closed doors. The Claimant said she 

could have misunderstood the CEO as she was speaking in a local dialect whereas 

he spoke with a foreign accent. COW5 stated that there were the evidence from the 

other witnesses that the Claimant was still talking about it after Shukri had left the 

Company. Basically, it appeared that the DI panel did not believe the Claimant’s 

version but relied on the evidence of the Company’s witneses as more belivable and 

it had laid out its grounds for each charge. It had also acquitted the Claimant of the 

second charge which it said was not proved.  

 

[66] Based on the evidence adduced, I am of the view that the DI panel had 

conducted the proceedings in a fair manner. However, there were a few 

shortcomings such as not calling Dzuliana as a witness but making her availabale to 

sit in the proceedings and its understanding on the term “sexual harassment”. 

Regardless, the Claimant was issued with the Office Order which was on the 

constitution of a DI Committee to investigate and ascertain the facts in connection 

with a formal complaint received from COW1 against her. This Office Order dated 21 

December 2016 sets out the procedures and the manner in which the inquiry would 

be conducted. In a letter dated 4 January 2017 from the Company to the Claimant in 

preparation of the DI, it informed her that the Company had not taken any statements 

from the witnesses. The letter also stated that the Prosecuting Oficer and herself (the 

Claimant) had identifed several witnesses to appear before the committee on 9 
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January 2017. It is noted that the names of Dzuliana and Shukr did not appear in the 

list.  

 

[67] Be that as it may, the Court will not be relying on the DI proceedings per se to 

determine whether the dismissal was with just cause or excuse as there are other 

evidence before it for that purpose. But the Court may look at the evidence given in 

the DI for consistency as it was held in January 2017, less than 2 months after the 

allegations against the Claimant surfaced. Even the Claimant relied on her evidence 

at the DI to prove that she did not make the negative remarks against Shukri and 

COW1. She cannot allege that some parts of the DI notes were accurate where it 

concerned her own evidence or witnesses whereas other parts could not be relied on 

because the notes of the DI were inaccurate or proceedings alleged to be irregular.  

 

[68] Having said that, there are many case laws on the issue of a DI and I will deal 

with some of them for completeness. It is well established that so long as at the 

domestic inquiry the rules of natural justice had been properly applied and the 

claimant had been given the opportunity to be heard and to present his or her case, 

then if a finding has been made against the claimant based on the evidence which 

had been presented to the domestic inquiry, the Court ought to consider its findings 

in order to conclude whether the employee has been dismissed with just cause or 

excuse - see Metroplex Administration Sdn. Bhd. v. Mohamed Elias [1998] 5 CLJ 

467.     

 

[69] In Hong Leong Equipment Sdn. Bhd. v. Liew Fook Chuan & Other Appeal 

[1997] 1 CLJ 665 at page 716 it was held that: 

 

“The fact that an employer has conducted a domestic inquiry against his workman 

is, in my judgment, an entirely irrelevant consideration to the issue whether the 

latter had been dismissed without just cause or excuse. The findings of a 

domestic inquiry are not binding upon the Industrial Court which rehears the 

matter afresh.  However, it may take into account the fact that a domestic inquiry 

had been held when determining whether the particular workman was justly 

dismissed”.  
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[70] In Bharat Forge Co. Ltd. v. A.B. Zodge and Another (1996-11-LLJ-643) 

(SC) the court held that a domestic inquiry may be vitiated by either for non-

compliance of the rules of natural justice or for perversity. Any disciplinary action thus 

taken on the basis of a vitiated inquiry does not stand on a better footing than a 

disciplinary action with no inquiry. Two principles emerge from this, that the principles 

of natural justice must have been adhered to at the domestic inquiry stage and where 

the domestic inquiry has been vitiated for some reason, the Court can hear the case 

de novo.   

 

[71] In the case of BZ Holdings Sdn Bhd. v. Krishnan A/L Rengasamy [1993] 1 

ILR26 the Industrial Court ruled that dismissing an employee without a show cause 

letter being served or a domestic inquiry being held was alone sufficient to decide 

that the dismissal was procedurally unfair. However, the Court refers to the case of 

Wong Yuen Hock v. Syarikat Hong Leong Assurance Sdn. Bhd. & Another 

Appeal [1995] 3 CLJ 344 where the Federal Court held that the Industrial Court, in 

inquiring into the question of whether there was a failure to hold a domestic inquiry, 

had gone into a reason not relied upon by the employer, and into a matter quite 

outside the reference by the Minister. The Industrial Court has thus changed the 

scope of the Minister’s reference, committing thereby a jurisdictional error. The defect 

in natural justice by the respondent could and ought to be cured by the inquiry by the 

Industrial Court. At page 3564, the Federal Court held: 

 

“It was not within the ambit of the reference for the Industrial Court to determine 

whether Hong Leong ought to be punished for failing to hold a domestic inquiry. 

The Industrial Court was not competent to declare the dismissal void for failure to 

comply with the rule of natural justice. The very purpose of the inquiry before 

the Industrial Court was to give both parties to the dispute an opportunity 

to be heard irrespective of whether there was a need for the employer to 

hold a contractual or statutory inquiry. We were confident that the Industrial 

Court as constituted at present was capable of arriving at fair result by fair 

means on all matters referred to it. If therefore there had been a procedural 

breach on natural justice committed by the employer at the initial stage, 

there was no reason why it could not be cured at the re-hearing by the 

Industrial Court.” 

 

[Emphasis added] 
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[72] This Court stands by the decision of the Federal Court in Wong Yuen Hock’s 

Case and has proceeded to hear the case de novo to determine the Claimant’s case 

on its merits whether the misconducts complained of had in fact been committed by 

the Claimant.  

 

Charge No. 1 

 

[73] The first charge was on “Harassment of other employees/subordinates by 

spreading unsubstantiated rumours about them of a malicious nature; character 

assasination of a male subordinate and a female employee that can be treated as 

Sexual Harassment.”. As stated earlier in this Award, the evidence on this charge 

came from COW1, COW2, COW3 and COW4 as well as from the Claimant. The 

Claimant contended that the charge was amended in the dismissal letter when the 

Company stated “Harassment of other employees/subordinates by spreading 

unsubstantiated rumours about them of a malicious nature; character assasination of 

a male subordinate and a female employee that can be treated as breach of Privacy 

and Confidentiality as mentioned in the Company’s Code of Ethics – Quote, 

“Employees’ rights (including the right to privacy) and freedom shall be protected 

according to the accepted standards of Human Rights” Unquote.”.  it was submitted 

that the Court must hold this charge to be void as it had been substantially changed 

from the original charge at the DI.  

 

[74] COW1 in her cross-examination agrred that she had marital problems 

sometime in November 2016 and she told COW3 about it. That was when COW3 

revealed to her what the Claimant had asked her and COW2 about the purported 

affair between them both. She agreed that her grievance was based on what other 

people had told her and not what she knew personally about the matter. She also 

agreed that the Claimant as Shukri’s superior had the right to advise him on how to 

behave at the Kemaman Refinery as he was the most senior HR personnel there and 

it was also a largely predominantly Muslim community. She agreed that she did not 

have personal knowledge of Shukri’s state of marriage.  
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[75] In re-examination, COW1 explained that she told her husband about the 

matter because she was afraid that the slander (by the Claimant) would spread and 

her husband would come to know about it from other people. So when she told him, 

he was angry and asked her to fix the problem. She said that it may look simple but if 

the slander was spread, it might harm her marriage if her husband believed her. 

Although the witness admitted that no harm came to her marriage, but I am of the 

view that she had a valid reason to worry that the rumours might spread outside of 

the Company and her husband might come to know about it from other people. She 

had heard from COW2, COW3, Lina and Azira that the employees were talking about 

an affair between her and Shukri. She investigated the matter and made enquiries 

with a few colleagues who confirmed what she had suspected and they related to her 

about what the Claimant had told them. I find that all the insinuations from the 

Claimant about COW1 and Shukri having a “relationship” and it was not proper for 

them to be so close to each other had in fact caused COW1 mental anguish in 

November 2016 to the extent that she had to ask her colleagues about what they 

knew of the matter.  

 

[76] The evidence of COW2 and COW3 confirmed that the incident on 22 

November 2016 did happen and corroborated COW1’s testimony.  Even the Claimant 

admitted that she had asked them both after COW1 and Shukri came back from a 

Company trip to Thailand as she said they looked very close to each other. There 

was also her concern that they were both married to other poeple and had their own 

families, hence she advised Shukri as she did not want them to tarnish the 

Company’s image. COW2 said Shukri appeared to be close to COW1 but they did 

not have an affair as insinuated by the Claimant. This fact was also confirmed by 

COW3. On another related matter, the Claimant had tried to justify making comments 

that Shukri was COW1’s “boyfriend” because she was frustrated when she called him 

on the telephone to talk about work but he was not around and that his performance 

had deteriorated. She said that she might have also been joking because of her 

frustrations with Shukri. On the one hand, the Claimant said she was concerned for 

the Company’s reputation as they were in a predominantly Muslim area. But at the 

same time, she was going around asking the other employees about whether they 

know if Shukri and COW1 had been having an affair and making such insinuations to 
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the extent that the Kemaman and Subang offices employees also came to know 

about the purported affair between the two. In fact, in her cross-examination the 

Claimant told the Court that there were also other heads of department of the 

Subang office whom had heard COW1 talking in the canteen of the purported slander 

by the Claimant. Here she was implying that COW1 had a hand in spreading the 

rumours but essentially, it cannot be denied even by the Claimant that that rumour 

was started by the Claimant herself after she noticed that they looked rather close. I 

am of the view that it is hard to reconcile the Claimant’s assertions of her pure 

intentions with the evidence of the Company’s witnesses based on what have been 

presented before the Court.  

 

[77] There was also the evidence of COW3 that she had been intimidated by the 

Claimant in December 2016 when Dzuliana lodged a formal complaint with the 

Company about the incident on 22 November 2016. This was after the Claimant was 

issued with a show cause letter dated 14 December 2016. Although the Claimant 

tried to downplay the significance of this evidence, the Court is of the view that she 

had misused her position as the Head of HR to obtain information from a potential 

witness that she might use in her defence and she had also warned COW3 not to 

repeat what they had discussed to others. Hence, she had attempted to tamper with 

a potential witness of the DI. The Company submitted that the Claimant is guilty of 

intimidating COW3. The Court will only note that the charge is in respect of the 

harassment of COW1 and Shukri, and not one of intimidating COW3. I find that this 

conduct by the Claimant of confronting COW3 is relevant to Charge No.1 to show her 

state of mind at that time whereby she had faced with the possibility of having to be 

the subject-matter of a DI. It can be gathered that the Claimant wanted to obtain as 

much information as possible from COW3. Unfortunately, her conduct in confronting 

COW3 made matters worse as it goes towards her credibilty as well.  

[78] The Claimant’s Counsel submitted that Charge No. 1 had been substantially 

amended and that she was not given the opportunity to defend herself in that regard. 

Counsel relied on the case of Esso Production (M) Inc v. Maimunah Bte. Ahmad 

& Anor [2002] 2 MLJ 458. Now, as I had outlined above, the amendment was in the 

addition of the words breach of Privacy and Confidentiality as mentioned in the 
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Company’s Code of Ethics – Quote, “Employees’ rights (including the right to privacy) 

and freedom shall be protected according to the accepted standards of Human 

Rights” Unquote.” The Court of Appeal held: 

“(2) The validity or otherwise of the charges put before the internal board of 

inquiry was the pivotal issue in the matter. The learned judge was 

correct when he said that it could be raised at any stage of the 

proceedings in the matter. The two charges labeled against the first 

respondent were indeed criminal or at least semi-criminal in nature and 

the substance relating to the two charges could not be brushed aside as 

being of no significance. ...The validity or otherwise of the charges was 

the threshold of the matter before the merits could be considered. The 

two charges, as they stood, were bad and the learned judge was 

therefore correct when he said that such charges for want of material 

mparticulars was void ab initio. With that, the finding of guilt upon the 

first respondent could not stand, thereby rendering the dismissal of the 

first respondent by th appelllant to be without just cause or excuse, and 

therefore, unlawful (see pp 463E-464B).”.  

[79] In the above case, the charges against the claimant was in respect of 

receiving kickbacks and that the claimant had concealed and failed to disclose to the 

company’s management, the existence of irregular business practices and/or 

violations by employees and by herself of the company’s abovementioned policies. 

The Court of Appeal had questioned the fact that the material particulars of the 2 

charges such as the date, time and place of the offences were alleged to have been 

committed would have been known to enable proper charges to be framed against 

her. The burden is  on the employer to discharge that the dismissal was with just 

cause or excuse and not on the employee. The High Court judge at the judicial 

review application to quash the decision of the Industrial Court had held that it is a 

basic requirement that a criminal or semi-criminal charge must contain the date, time 

and place the offence was alleged to have taken place to enable the accused person 

to prepare his defence adequately and answer the charge properly. In response, the 

Company’s Counsel submitted that the Claimant had not pleaded that the charge 

was void ab initio in the first place. Further, when compared together Charge No.1’s 

wordings were similar and that the addition of the phrase above in the dismissal letter 

by the Company was a mere amplification and did not change the nature of the 

charge.  
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[80] In the present case, the charges faced by the Claimant were more on the 

issues of ethics and morality rather than being criminal or semi-criminal in nature 

such as in the Esso Productions’ Case and therefore can be distinguished from its 

facts. COW4’s testimony on the reason why the Claimant had to be dismissed from 

the Company was the following: 

“Q47:  Can you explain to the Court why the Company had decided to dismiss 

the Claimant? 

 

A47:   It is important to note that the Claimant was the Head of HR at the 

material time. In that role, she was expected to follow the best ethical 

working practices as well as uphold all the policies and procedures of 

the Company to set an example for other employees. Instead, she 

conducted herself in a manner completely unbecoming of a senior 

management employee, especially one occupying the position of Head 

of HR. Furthermore, on being given a chance to admit her misdemeanor, 

she blatantly lied to the CEO of the Company. 

One of the key responsibilities of the HR Manager is, as the name 

suggests, to nurture and manage the human resources and to ensure 

there is a conducive, harmonious and friendly environment for the 

employees to work in. On the contrary, the Claimant created an 

environment of distrust and disharmony and tried to misuse her position 

to intimidate subordinates. 

 

The Head of HR handles extremely confidential and sensitive 

information related to the Company as well as individual employees and 

it is expected that he or she will diligently work to preserve and protect 

that confidence. The Claimant on the other hand, acted exactly the 

opposite. 

 

The CEO relies upon the senior management team in order to ensure 

the Company's operations are efficient, ethical and fair in every manner. 

The fact that the Claimant not only acted irresponsibly and 

unprofessionally but also lied led to a situation where the CEO could not 

trust her thereafter. Such a situation is untenable in any organization 

where the CEO cannot trust senior member/ s of his team. 

 

It has been established that the Claimant's misconducts were in breach 

of the Company's core values of 'integrity’ and in breach of the 

Company's Code of Ethics. These are serious misconducts which the 

Company cannot condone. In light of this and pursuant to the findings of 

guilt by the Panel, the Company had decided to dismiss the Claimant 

with immediate effect.”.  
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[81] I am inclined to agree with the Company’s submissions that Charge No. 1 did 

not differ in substance as it was relating to the harassment issue when the Claimant 

spread the false rumours within the Company about the purported affair between 

Shukri and Dzuliana. The Claimant was also able to construct her reply as to why 

action could not be taken against her. This can be seen in her 6-pages reply to the 

show cause letter at pages 24-29 of COB. It was a very detailed reply on her 

concerns and the steps she had taken to mitigate the situation of the alleged affair. 

She had also touched on Shukri’s work performance in that letter. It cannot be said 

that the Claimant did not know what she was facing. Regardless of the fact that she 

did not question Dzuliana at the DI, she had raised a lot of issues pertaining to her 

conduct in handling the matter even in the reply to the show cause letter.  

 

[82] The Court wonders why the Claimant did not confront Dzuliana in the first 

place, as early as April 2016, when she questioned Shukri about his close 

relationship with the latter. Since she claimed that as Head of HR she had the 

authority to talk to her subordinates about work matters and discipline, she should 

have give equal treatment in asking Dzuliana (who is only an executive of the 

Company) about the matter instead of going around asking her other subordinates 

and even Azira, to get her advise on how to handle such a situation. COW4 had 

testified that even assuming there was inappropriate behavior between Ms. Dzuliana 

and Mr. Shukri, the Claimant should have not have discussed this issue with other 

personnel within the Company. She should have gone through proper channel and 

informed the Company of her concerns. He said that in this entire episode, the 

Claimant chose to speak to various individuals within and outside the Company to 

discuss the matter except her own direct supervisor i.e. the CEO himself. Instead she 

claimed to have discussed it with Ms. Udomporn, who was not even her immediate 

superior in the Company.  

 

[83] She had conducted her own defence and also asked all the right questions to 

the Company’s witnesses at the DI. From the minutes of the DI proceedings, it did 

not appear that she did not know what she was doing. Moreover, it is to be noted that 

the Claimant was bound by the Company’s rules and procedures like any other 

employee. The fact that she was the Head of HR in the Company was a more potent 
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reason for her not to behave in the manner that she did when she asked around 

about Shukri’s and COW1’s alleged affair. As Head of HR, she must have been 

aware of the following:  

 

" 7.3 Respectfulness and anti-harassment 

 Harassment in all forms (psychological, sexual or any other form), coercion 

and bullying are prohibited. 

 Complying with the rules, regulations and good traditional practices, which are 

either in written form or not. Conscious adhering to good practices at all times. 

 Exercising mutual respect through all levels of the organization. Employees 

shall demonstrate proper respect towards supervisors and vice versa. 

… 

10. Code of Ethics for Company Directors, Management and Investor relations 

officers (IROs) 

• Conduct duties with integrity and in a professional manner". 

[84] In her cross-examination, the Claimant did not deny using words like 

“boyfriend” and “close relationship” but she denied the word “affair” was used by her 

to describe the 2 employees’ close relationship. The Company had called its 

witnesses to testify that they wtinessed the Claimant using such words against Shukri 

and COW1. She said things like “They are too close, seem weird”. This was in Azira’s 

evidence given at the DI (page 69 of COB). And she had also alluded that they wre 

having an affair where the Claimant said “She said they too close. They can “tepuk 

tampar”. Shukri have kids should concentrate on the family.”. This was in the 

evidence of Siti Normah Binti Nordin (Senior HR Exective at the Subang Office) who 

gave evidence at the DI and was also cross-examined by the Claimant. The Claimant 

tried to justify in her cross-examination that the “close relationship” she meant was in 

the context of the work environment. However, even if the Claimant did not intend to 

“character assasinate” the 2 employees whom were alleged to have an affair, her 

scandalous words may have done damage to their reputation at the material time. In 

her re-examination, the Claimant had explained that she did not go to the CEO with 

this issue because he seldom held meetings wih the HR team and she considered 

Ms. Udompron as a better person to refer the matter.  

 

[85] I have considered all the evidence available on Charge No. 1 including the 

evidence in the cross-examination of the witnesses and the Claimant’s submissions 
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on the void ab initio issue; essentially the objection was on a technicality issue. 

Subsection 30(5) of the 1967 Act provides that the Court shall act according to 

equity, good conscience and the substantial merits of the case without regard to 

technicalities and legal form. There was no prejudice against the Claimant in regard 

to Charge No. 1 when the Company changed the wording of the charge in the 

dismisal letter. The Court finds that the Company has proved Charge No. 1 on a 

balance of probabilities and that the Company’s evidence on this charge through its 

witnesses were more probable than the Claimant’s version of events. The Claimant’s 

conduct in handling the alleged affair issue leaves much to be desired despite her 

intention that she only wanted to stop them from tarnishing the Company’s reputation 

by their behaviour. Therefore, the Court finds that the Claimant is guilty of 

Charge No. 1.  

 

Charge No. 3 

 

[86] Charge No. 3 was “Witholding information or making untrue statements and 

consider lying to the CEO.”.  Basically, she was considered to have lied to the CEO 

on 30 November 2016. Her defence was that she may have misunderstood him when 

he asked her if she had told anyone else about the purported affair after Shukri left 

the Company. The evidence of COW4 have been outlined above. Therefore, it can 

be deduced that the Claimant did not deny that the discussion did take place on 30 

November 2016.  

 

[87] COW4 said he recalled specifically reminding the Claimant during that 

meeting on 30 November 2016 that if the complainants produced any one or more 

witnesses to substantiate their complaints, the Claimant would be in deep trouble 

since she had denied having spoken to anybody else on the matter. COW4 also 

reminded the Claimant that in such a case, she would not only be guilty of the 

misdemeanor alleged against her in the complaints but also of lying to her direct 

supervisor in order to cover up her actions. COW4 stated that subsequently, he 

received a formal complaint and this time from Shukri vide his email dated 5 

December 2016. Hence, this was the reason why the third charge was preferred 

against the Claimant at the DI.  
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[88] As far as the Court is concerned on this point, the Company is entitled to 

prefer any number of charges against the Claimant for the purposes of the DI as it 

deems proper; Normalina Mansor v. MSU Holdings Sdn. Bhd. [2017] 3 ILR 183. In 

that case, the third charge was added after the company’s investigations had been 

completed and the Notice of Inquiry issued via letter dated 23 April 2013. The 

claimant in that case agreed that she was given 7 days to prepare for the DI. In the 

present case, after receiving the Claimant’s reply to the show cause letter, it was 

discovered by COW4 that the Claimant had spoken to several individuals (6 to be 

exact) about Shukri and COW1’s alleged affair. This happened before and after 

Shukri left the Company, contrary to what she had informed the CEO. I agree with the 

Company’s submissions that it was well within the Company’s prerogative to add 

Charge No. 3 against the Claimant at the DI and she was informed about it in the 

Charge Letter dated 21 December 2016 at page 31 of COB. 

 

[89] From the minutes of the DI proceedings, the Court noted that the Claimant 

had been given the opportunity to cross-examine the Company’s witnesses on this 

Charge No. 3. She even gave her explanation to the DI panel that she could have 

been mistaken or misunderstood COW4’s question. However, COW4 was not called 

as a witness at the DI. The DI panel found other evidence to substantiate this charge 

against the Claimant. Its findings in respect of Charge No. 3 (at page 54 of COB) 

were: 

 “During the inquiry: 

a) Afnizahanim explained that she misunderstood the CEO’s question. She 

interpreted that CEO was asking whether she spoke to anyone else after Shukri 

left. She said she has no intention to lie to the CEO. 

b) Afnizahanim testified that she only spoke to Shukri and Dzuliana. 

c) Before Shukri left on 19th October 2016, Afnizahanim spoke to Azira, Sharifah, Siti 

Normah, Faziri, Shahidil and Ummi regarding the matter as testified by the 

witnesses. 

d) Afnizahanim spoke to Shahidil and Ummi on 22 Nov regarding the matter as 

confirmed by both of them. 

e) Based on the above, Afnizahanim did speak to others other than Shukri and 

Dzulkiana before and after Shukri left the company on 19th October 2016. This 

proves that Afnizahanim was withholding information or making untrue statements 

and consider lying to CEO. 

 

For the above reasons we find that the charge against Afnizahanim has been 

proved and we return a finding of guilty”.   
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[90] The rule of thumb in section 103 of the Evidence Act 1950 provides as follows: 

 

“The burden of proof as to any particular fact lies on that person who wishes the 

court to believe in its existence, unless it is provided by any law that the proof of 

that fact shall lie on any particular person.” 

 

[91] Section 103 was applied by the Court of Appeal in the case of Jauhir Sadikon 

v. Perbadanan Kemajuan Ekonomi Negeri Johor [1996] 4 CLJ 1 as follows: 

 

“…It is clear from the above provisions on whom the onus lies. In the present 

case, it is the plaintiff who had asserted that there exists a particular fact viz. 

that there was an offer to sell the said land at the price of between RM7,000 to 

RM8,000. The onus is on the plaintiff to satisfy the Court that there was such 

offer.”. 

 

[92] As the Court is hearing this matter de novo, this fact of the Claimant 

misunderstanding COW4’s question on 30 November 2016 is something that she is 

asserting in her defence on Charge No. 3, and therefore, the Claimant has to prove 

on a balance of probability that she misunderstood COW4. Based on the evidence 

given by COW4 as outlined above, and balancing the evidence against the 

Claimant’s version in her cross-examination, the Court is unable to accept the 

Claimant’s assertion aforesaid. She claimed that she misunderstood him as he was a 

foreigner and spoke English with a foreign accent. However, looking at the 

Claimant’s reply to the show cause letter which was drafted very well in almost 

perfect English (pages 24-29 COB) and the manner in which she spoke in Court 

when giving evidence, it is difficult to believe that she could have misunderstood 

COW4 when they both had that discussion on 30 November 2016. The Claimant 

testified in Bahasa Malaysia but I noted that she would take her time in considering 

the questions posed to her by the opposing counsel before carefully answering those 

questions. I find that from my assessment of the Claimant, her evidence was 

inconsistent and unfortunately the inconsistencies go towards establishing her 

credibility in Court: Nur Azman v. Selinsing Gold Mine Manager Sdn. Bhd. [2017] 

3 ILR 403.   
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[93] The Company submitted on the principle of dishonest behavior as stated by 

OP Malhotra in his book The Law of Industrial Disputes, 6th Edition at page 167 

as follows: 

“Dishonesty by lying orally is as much a misconduct as making any 

record or document which intentionally makes a false statement. For 

instance, the case of making false entries in the official records, certifying 

receipts of more than what has, in fact been received or certifying receipts of 

goods which were never received at all, will constitute acts of dishonesty or 

fraud.”.  

[Emphasis added] 

 

[94] In Pearce v. Foster & Others [1886] 17 QBD 536, the Court of Appeal held 

the following: 

“The rule of law is, that where a person has entered into the position of servant, 

if he does anything incompatible with the due or faithful discharge of his duty to 

his master, the latter has a right to dismiss him…”.  

 

[95] The principle in the above case has been applied in the case cited by the 

Claimant’s Counsel which is Mohd. Azizi Bin Sohan v. Asian Kitchen (M) Sdn. 

Bhd. (Award No. 1407 of 2017) where the learned Chairman had stated: 

“In this context, courts have consistently held that the followings are acts of 

misconduct: 

 

(a) Where the act or conduct of the employee is prejudicial or likely to be 

prejudicial to the interests of the employer or to the reputation of the 

employer; 

(b) Where the act or conduct of the employee is inconsistent or 

incompatible with the due or peaceful discharge of his duty to his 

employer; 

…”.  

[Emphasis added] 

 

[96] The Court agrees with the principle as stated above and find that it has been 

consistently applied by the industrial courts; where the employee’s conduct is 

incompatible with the due or peaceful discharge of his or her duties, the employer 

has a right to dismiss the employee. On another note, the Court also takes into 

consideration the Company’s conduct in arriving at a decision to dismiss the 

Claimant when at the time Charge No. 3 was allegedly committed by the Claimant, 

the Company had reasonable grounds to believe that the offence had been 
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committed by her. This Court in the case of Viswanathan B Narayanan v. 

Malaysian Airline System Berhad [2019] 2 ILR 319 had stated: 

“[61] In discharging its duty in a case under a reference in a section 20 of the 

1967 Act, what is important for the Court is to determine whether the dismissal 

was with just cause or excuse. The Company must produce convincing 

evidence that the Claimant had committed the offences he was alleged to have 

committed and for which he was dismissed: Stamford Executive Centre v. 

Dharsini Ganesan [1986] 1 ILR 101. The Industrial Court is a court of equity 

and not a criminal court. The Court needs only to be satisfied that at the time of 

the dismissal, there were reasonable grounds for believing the offence put 

against the employee was committed; and there were such reasonable grounds 

indeed. The test is not whether the employee did it but whether the employer 

acted reasonably in subsequently dismissing him: Utusan Melayu (M) Bhd. 

National Union of Journalists Malaysia [1991] 2 ILR 840.”.  

 

[97] The Company had reasonable grounds to believe that the Claimant had on 30 

November 2016 gave an untrue statement to the CEO when she was asked if she 

had spoken to others apart from Shukri and COW1 about the purported affair. The 

CEO’s cross-examination by the opposing counsel did not destroy his credibility 

despite the insinuations that he had acted as the investigator, prosecutor (he drafted 

the show cause letter, Charge Letter, Office Order and dismissal letter) and decision-

maker. COW4 was challenged that during the meeting on 30 November 2016, he did 

not record down the minutes of their discussion or had any witnesses present at that 

time. COW4 explained that he called the Claimant for a meeting in his office and 

informed her of the complaints filed against her. Since she was reporting directly to 

COW4 and the complaints filed against her contained serious allegations, it became 

necessary for him to discuss the matter with her so as to obtain her version of the 

alleged incidents in order to assess if the complaints merited further serious 

consideration or if it was just a case of misunderstanding between employees that 

could be sorted out with mutual understanding. He further stated, and which was not 

challenged, that at all times he had ensured that the matter was handled in complete 

confidence keeping in view the sensitivity of the matter and to protect the Claimant's 

position from being undermined in the Company. 

 

[98] It was urged that the Court should give the Claimant the benefit of doubt since 

there were two different versions of what transpired at the meeting. However, I noted 

that this issue about the Claimant having misunderstood the CEO was not even 
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pleaded in te Statement of Case. Unfortunately, I am unable to agree with the 

Claimant’s submission that this charge could not be upheld. Aside from COW4’s 

evidence, there were also the evidence of COW2 and COW3 that the Claimant was 

still talking about Shukri and COW1 on 22 November 2016 even after he had 

resigned from the Company. Applying the principles in the case laws above and 

based on the evidence of the Company’s witnesses and the Claimant’s as well, the 

Court finds that the Company has proved Charge No. 3 on a balance of 

probabilities.  

 

[99] On another matter, the Company had addressed the issue of Shukri’s 

performance as this was alluded to by the Claimant that she became frustrated with 

him due to his deteriorating performance. There was evidence adduced about his 

performance by the Company. This was particularly in relation to Charge No. 1. It is 

noted that in the previous year, the Claimant had given him good review such as 

“Meets Expectation”. This fact is relevant only to show the Claimant’s credibility and 

the Court does not wish to comment further on this matter. 

Was it a Fair Dismissal? 

 

[100] The dismissal of the Claimant was not disputed by the Company. Earlier the 

Court found that the misconducts complained of have been established by the 

Company. The Court has further found that the decision to dismiss the Claimant for 

the 2 misconducts was made with just cause or excuse. In Milan Auto Sdn. Bhd. v. 

Wong Seh Yen (1995) 4 CLJ 449, it was decided that the functions of the Industrial 

Court is as follows: 

  “As pointed out by the Court recently in Wong Yuen Hock v. Syarikat Hong Leong 

Assurance Sdn. Bhd. (1995) 2 MLJ 753, the function of the Industrial Court in 

dismissal cases on a reference under s.20 is twofold, first to determine whether 

the misconduct complained of by the employer has been established, and 

secondly, whether the proven misconduct constitutes just cause or excuse for the 

dismissal”. 

 

[101] On the issue regarding the reasonableness of the punishment of dismissal, 

reference is made to the case of British Leyland UK Ltd v. Swift [1981] IRLR 91 

which had been applied in the case of Norizan Bakar v. Panzana Enterprise Sdn. 

Bhd. [2013] 4 ILR 477 and Said Dharmalingam Abdullah v. Malayan Breweries 
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(Malaysia) Sdn. Bhd. [1997] 1 CLJ 646, where the court had made the following 

observation:  

  “There is a band of reasonableness within which one employer may reasonably 

take one view: another quite reasonably take a different view. One would quite 

reasonably dismiss the man. The other would quite reasonably keep him on. 

Both views may be quite reasonable. If it was quite reasonable to dismiss him 

then the dismissal must be upheld as fair; even though some other employers 

may not have dismissed him.”. 

 

[102] Applying the case of British Leyland UK Ltd. above, the issue of whether it 

was reasonable for the Company to dismiss the Claimant would depend on the 

seriousness of the allegation of misconduct. The principle in that case is if the Court 

is of the view that it was fair for the company to dismiss a claimant, the dismissal 

must be upheld as fair. Would a reasonable company have retained the Claimant in 

the circumstances of the case? 

 

[103] It was the evidence of COW4 that the Head of HR handles extremely 

confidential and sensitive information related to the Company as well as individual 

employees and it is expected that he or she will diligently work to preserve and 

protect that confidence. However, the Claimant had acted the opposite. He said that 

the CEO relies upon the senior management team in order to ensure the Company's 

operations are efficient, ethical and fair in every manner. The Company found that 

the Claimant not only acted irresponsibly and unprofessionally but also lied to the 

CEO in a situation, thereby dissolving the trust it had held in her thereafter. COW4 

also said that such a situation is untenable in any organization where the CEO 

cannot trust senior members of his team. The Company contended that the 

Claimant's misconducts were in breach of the Company's core values of 'integrity’ 

and of the Company's Code of Ethics. These were serious misconducts which the 

Company cannot condone. The Court believes that in this regard, the Company could 

no longer repose the trust and confidence it had in the Claimant.  

[104] The Claimant had committed 2 misconducts which culminated in the 

allegations against her in the show cause letter. In the case of Ngiam Geok Mooi v. 

Pacific World Destination East Sdn. Bhd. (Civil Appeal No.P-02(IM)-974-06/2015) 

the Court of Appeal had referred to the case of Norizan Bakar’s Case and stated: 
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  “Learned counsel further submitted that the learned High Court judge fell into 

serious error in holding that the Industrial Court failed to direct its mind to the 

cumulative acts of insubordination. As can readily be seen from the Award, 

the Industrial Court had indeed directed its mind to the alleged cumulative 

acts of subordination adverted to by the learned High Court judge... “. 

 

 [Emphasis added] 

[105] The case above is on the misconduct of insubordination, unlike the present 

case. The Claimant in this case submitted that she had an exemplary service with the 

Company. However, in the Court’s view this is not enough to be considered as a 

mitigating factor on her behalf. In fact, her past exemplary service should have been 

a deterrent for the Claimant to act in such a manner. Further, in Ngiam’s Case, the 

claimant had committed a single act of misconduct.  

[106] Further, the Claimant did not show the slightest remorse when she had written 

her appeal letter dated 13 March 2017. She said that the punishment was too harsh 

and she was expecting at worst, a demotion or transfer. She also stated therein that 

the Company had not incurred any losses in the real sense as a result of the alleged 

misconducts. In considering the dismissal of the Claimant by the Company, the Court 

has also applied the principle of proportionality of punishment as stated in the case of 

Norizan Bakar. It is noted that on the facts of that case too, the claimant’s dismissal 

was upheld by the Federal Court due to the gravity of the misconduct committed 

which had destroyed the trust and confidence that the company in that case would 

have placed on him. In this case, the Company had stated in the dismissal letter that 

it had taken into consideration the gravity and seriousness of her misconducts after 

concurring with the findings of the DI panel. Therefore, whether or not the Company 

had suffered real losses is beside the point.  

 

[107] The Court is of the view that no reasonable employer would in this case have 

retained the Claimant in its employment after being found guilty on Charges No. 1 

and 3. The Company had lost its trust and confidence in the Claimant due to the 

cumulative serious misconducts committed by the Claimant who was its very senior 

officer. It was not a suitable case for letting the Claimant off lightly with just a warning 

or demotion. Therefore, given the circumstances of the misconducts charged upon 
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her and all relevant facts of the case, I find that the decision to dismiss the Claimant 

was reasonable and fair.  

 

[108] In Ranjit Kaur S Gopal Singh v. Hotel Excelsior (M) Sdn. Bhd. [2010] 8 

CLJ 629, it was held by the Federal Court that where the facts do not support the 

conclusion arrived at by the Industrial Court, or where the findings of the Industrial 

Court has been arrived at by taking into consideration irrelevant matters, and had 

failed to consider relevant matters, such findings are always amenable to judicial 

review. This Court in arriving at its decision has only considered relevant matters and 

disregarded irrelevant matters and weighed the relevant evidence before it on the 

balance of probabilities whether the dismissal was with just cause or excuse. 

 

Conclusion 

 

[109] In conclusion, the Court finds, having considered all evidence available before 

it and bearing in mind subsection 30(5) of Act 177 to act according to equity, good 

conscience and the substantial merits of the case without regard to technicalities and 

legal form, the Company has proven on a balance of probabilities that the dismissal 

of the Claimant was with just cause or excuse. Accordingly, the Claimant’s case is 

hereby dismissed.  

 

 

HANDED DOWN AND DATED 19 SEPTEMBER 2019 
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