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Evrol Mariette Peters JC:
GROUNDS OF JUDGMENTIntroduction

[1]This is an appeal (“this Appeal”) against the decision of the learned Sessions Court Judge (“SCJ”) in allowing an 
application by the Respondents to strike out the pleadings of the Appellants. For ease of reference, the Appellants 
and Respondents will be referred to respectively as the Plaintiffs and Second to Fourth Defendants.
The factual background

[2]The Plaintiffs filed an action against the Defendants in the Sessions Court for breach of contract for sale of 
seafood by the Plaintiffs to the First Defendant Company. The Second, Third and Fourth Defendants are directors 
of the First Defendant.

[3]The Plaintiffs’ claim against the Second to Fourth Defendants were premised on the averment that the Second to 
Fourth Defendants are the controlling mind of the First Defendant, and had deliberately disposed of the assets of 
the First Defendant to evade the existing contractual liability of the First Defendant owed to the Plaintiffs.
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[4]The Plaintiff submitted that the conduct of the Second to Fourth Defendants was unconscionable which 
warranted the veil of incorporation to be lifted.

[5]The Second to Fourth Defendants filed an application to strike out the Plaintiff’s claim, on the basis that there 
was no equitable fraud on their part which warranted the lifting of the veil of incorporation. The striking out 
application was allowed by the learned SCJ. As a result thereof, the Plaintiff appealed. The Appeal was allowed for 
the following reasons.
The applicable law

[6]In any striking out application, the starting point of reference is Order 18 Rule 19(1) of the Rules of Court 2012 
(“Rules of Court”), which reads:

Order 18 – Pleadings

Rule 19. Striking out pleadings and endorsements

(1) The Court may at any stage of the proceedings order to be struck out or amended any pleading or the endorsement, of 
any writ in the action, or anything in any pleading or in the endorsement, on the ground that –

(a) it discloses no reasonable cause of action or defence, as the case may be;

(b) it is scandalous, frivolous or vexatious:

(c) it may prejudice, embarrass or delay the fair trial of the action; or

(d) it is otherwise an abuse of the process of the Court, and may order the action to be stayed or dismissed or 
judgment to be entered accordingly, as the case may be.

[7]The law on striking out has been encapsulated in the Supreme Court case of Bandar Builder Sdn Bhd & Ors v. 
United Malayan Banking Corporation Bhd  [1993] 4 CLJ 7;  [1993] 3 MLJ 36, and distilled by Mohamed Dzaiddin 
SCJ (as he then was) in the following words:

The principles upon which the Court acts in exercising its power under any of the four limbs of O. 18 r. 19(1) Rules of the 
High Court are well settled. It is only in plain and obvious cases that recourse should be had to the summary process under 
this rule (per Lindley M.R. in Hubbuck v. Wilkinson  [1899] 1 QB 86, p. 91), and this summary procedure can only be 
adopted when it can be clearly seen that a claim or answer is on the face of it “obviously unsustainable” (Attorney- General 
of Duchy of Lancaster v. L. & N.W. Ry. Co.  [1892] 3 Ch. 274, CA). It cannot be exercised by a minute examination of the 
documents and facts of the case, in order to see whether the party has a cause of action or a defence (Wenlock v. Moloney  
[1965] 1 WLR 1238;  [1965] 2 All ER 871, CA.). The authorities further show that if there is a point of law which requires 
serious discussion, an objection should be taken on the pleadings and the point set down for argument under O. 33 r. 3 
(which is in pari materia with our O. 33 r. 2 Rules of the High Court) (Hubbuck v. Wilkinson) (supra). The Court must be 
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satisfied that there is no reasonable cause of action or that the claims are frivolous or vexatious or that the defences raised 
are not arguable.

[Emphasis added].

[8]I found instructive also the Federal Court case of Seruan Gemilang Makmur Sdn Bhd v Kerajaan Negeri Pahang 
Darul Makmur & Anor  [2016] 3 CLJ 1, where it was stated by Ramly Ali FCJ:

The principles for striking out pleadings pursuant to O.18 r.19 of the ROC are well settled. It is only in a plain and obvious 
case that recourse should be had to the summary process under this rule; and this summary process can only be adopted 
when it can clearly be seen that a claim on the face of it is obviously unsustainable (see Bandar Builder (supra), Hubbuck & 
Sons Ltd .v. Wilkinson, Heywood & Clard Ltd  [1889] 1 QB 86; Attorney General of the Duchy of Lancester .v. London and 
North Western Railway Company  [1892] 3 Ch 274).

The test for striking out an application under O.18 r.19 of the ROC as adopted by the Supreme Court in Bandar Builder 
(supra) are inter alia as follows:

 a) it is only in plain and obvious cases that recourse should be had to the summary process under the rule;

b) this summary procedure can only be adopted when it can be clearly seen that a claim or answers is on the face of 
it ‘obviously unsustainable’;

c) it cannot be exercised by a minute examination of the documents and facts of the case in order to see whether 
the party has a cause of action or a defence;

d) if there is a point of law which requires serious discussion, an objection should be taken on the pleadings and the 
point set down for argument under O.33 r.3 of the ROC; and

e) the court must be satisfied that there is no reasonable cause of action or that the claims are frivolous or vexatious 
or that defences raised are not arguable.

 [9] In See Thong & Anor v Saw Beng Chong  [2013] 3 MLJ 235, the words and phrases ‘scandalous’, ‘frivolous and 
vexatious’ and ‘abuse of the process of the court’ found in Order 18 Rule 19 (1) of the Rules of Court were 
explained by Ramly Ali JCA (as he then was) in the following words:

‘Scandalous’ generally refers to matters which improperly cast a derogatory light on someone, usually a party to an action 
with respect to moral character or uses repulsive language; ‘frivolous or vexatious’ generally refer to a groundless action of 
the statement with no prospect of success, often raised to embarrass or annoy the other party to on action; and ‘abuse of 
the process of the court’ generally refer to situations where the court’s process is used for an unlawful object and not for the 
actual purpose intended for justice.

[10]It was, therefore, the duty of this Court to scrutinise the evidence and the merits of the case to determine 
whether the action was bound to fail. This principle was set out by the Privy Council in Tractors Malaysia Bhd v Tio 
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Chee Hing  [1975] 2 MLJ 1, and the Supreme Court in Raja Zainal Abidin bin Raja Haji Tachik & Ors v British-
American Life & General Insurance Bhd  [1993] 3 MLJ 16.
Contentions, evaluation, and findingsWhether Plaintiff had pleaded sufficient facts to lift corporate veil

[11]The Plaintiff contended that the learned SCJ had failed to consider that the Plaintiff had pleaded facts 
amounting to special circumstances to warrant lifting the veil of incorporation of the First Defendant to expose the 
conduct of the Second to Fourth Defendants.

[12]Lifting of the veil of incorporation is allowed in cases involving fraud in equity or unconscionable conduct of 
directors. The test is one of “special circumstances which would include actual fraud at common law or some 
inequitable or unconscionable conduct amounting to fraud in equity...”. This is supported by a plethora of 
authorities, including Ong Leong Chiou & Anor v Keller (M) Sdn Bhd & Ors  [2021] 4 CLJ 821, Giga Engineering & 
Construction Sdn Bhd v Yip Chee Seng & Sons Sdn Bhd & Anor  [2015] 9 CLJ 537, Federal Construction Co 
(Penang) Sdn Bhd v Chor Kai Gun  [2012] 10 MLJ 571. In fact, in Ong Leong Chiou & Anor v Keller (M) Sdn Bhd & 
Ors the Federal Court elucidated the concealment and evasion principles as the basis for lifting the veil of 
incorporation.

[13]After perusing the grounds of judgment of the learned SCJ, and the Plaintiff’s statement of claim, I was of the 
view that the Plaintiff had, in paragraphs 15 to 19 of the amended statement of claim, pleaded sufficient facts to 
warrant full ventilation of the same at trial. However, a perusal of the grounds of judgment of the learned SCJ 
indicated that she had failed to consider the facts pleaded by the Plaintiff, which raised issues which should have 
been tried by cross-examination and not to be disposed of summarily.
Whether Plaintiff had pleaded fraud

[14]The Plaintiff also contended that the learned SCJ had not considered that they had pleaded fraud in their 
statement of claim and that therefore, she had erred in her conclusion in allowing the striking out application.

[15]On the manner in pleading fraud, I was guided by the Federal Court case of Letchumanan Chettiar Alagappan 
(As Executor to SL Alameloo Achi (Deceased) & Anor v Secure Plantation Sdn Bhd  [2017] 5 CLJ 418, where it was 
stated by Jeffrey Tan FCJ in the following passages:

[25] In an action in fraud, when fraud is pleaded, “bare allegations of fraud without particulars are to be disregarded by 
court” (see Malaysia Civil Procedure 2013 at 18/8/2). “With regard to fraud, if there be any principle which is perfectly well 
settled, it is that general allegations, however strong may be the words in which they are stated, are insufficient even to 
amount to an averment of fraud... “ (Wallingford v. Mutual Society  (1880) 5 App Cas 685, 697 per Lord Selborne). “... it is a 
very proper rule that a general allegation of fraud is insufficient to infer liability... the rule must require not only a general 
and vague allegation but also some actual fact or circumstance or circumstances which taken together imply, or at least 
very strongly suggest, that a fraud must have been committed, those facts assumed to be true” (Wallingford v. Mutual 
Society per Lord Watson). “... the mere averment of fraud, in general terms, is not sufficient... without any definite character 
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being given... “ (Wallingford v. Mutual Society per Lord Hatherley). “... you must give such an extent of definite facts 
pointing to the fraud as to satisfy the judge that those facts which make it reasonable that you should be allowed to raise 
the defence. And in like manner as to illegality, and every other defence that might be mentioned” (Wallingford v. Mutual 
Society per Lord Blackburn). An action in fraud must not just plead a simple statement that fraud is alleged but also the 
specific basis of the allegation, ie, the facts relied upon (see Seaton v. Seddon  [2012] 1 WLR 3636 at para. 45). “... as a 
general rule, the more serious the allegation of misconduct, the greater is the need for particulars to be given which 
explains the basis for the allegation. This is especially so where the allegation that is being made is of bad faith or 
dishonesty. The point is well- established by authority in the case of fraud” (Three Rivers District Council v. Governor and 
Company of the Bank of England (No 3)  [2003] 2 AC 1 at para. 51 per Lord Hope, Lords Steyn and Hutton in agreement). 
“The facts must be so stated as to show distinctly that fraud is charged (Garden Neptune v. Occidental  [1989] 1 Lloyd’s 
Rep 305, 308; Davy v. Garrett  (1878) 7 Ch D 473 at 489)” (Bullen & Leake & Jacobs supra at 57- 02).

[26] Order 18 r. 8(1) of the Rules of Court 2012 read together with r. 12(1)(a) require a specific plea of fraud as well as the 
particulars of fraud. Yet, it is not always necessary to plead the word ‘fraud’. In Davy v. Garrett  (1878) 7 Ch D 473 at 489), 
Thesiger LJ said:

It may not be necessary in all cases to use the word ‘fraud’ - indeed in one of the most ordinary cases it is not 
necessary. An allegation that the defendant made to the plaintiff representations were untrue, and known to the 
defendant to be untrue, is sufficient. The word ‘fraud’ is not used, but two expressions are used pointing at the state of 
mind of the defendant - that he intended the representations to be acted upon, and that he knew them to be untrue. It 
appears to me that the plaintiff is bound to show distinctly that he means to allege fraud. In the present case facts are 
alleged from which fraud might be inferred, but they are consistent with innocence, they were innocent acts in 
themselves, and it is not to be presumed that they were done with a fraudulent intention.

[16]In fact, it is not even necessary to use the word “fraud” or “dishonesty” if the facts which make the conduct 
complained of fraudulent are pleaded.

[17]At this juncture, it is crucial to bear in mind that there is a difference between pleading fraud and proving fraud, 
and the issue that should have been considered was the former and not the latter. A scrutiny of the Plaintiffs’ 
statement of claim indicated that fraud had, in fact, been pleaded in paragraphs 15 to 19 of the amended statement 
of claim, pursuant to Order 18 rule 12 of the Rules of Court, which reads:

Order 18 – Pleadings

Rule 12 – Particulars of pleading

(1) Subject to paragraph (2), every pleading shall contain the necessary particulars of any claim, defence or other matter 
pleaded including, without prejudice to the generality of the foregoing words-
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(a) particulars of any misrepresentation, fraud, breach of trust, wilful default or undue influence on which the party pleading 
relies; and

…

[18]After perusing the grounds of judgment of the learned SCJ, I was of the view that she had adopted a 
contradictory stand when she agreed that fraud had been pleaded, but proceeded to rule that it did not amount to 
fraud. In my view, the learned SCJ should not have injected any finality to her ruling on the pleading of fraud, as 
that should have been left to be ventilated at full trial.
Conclusion

[19]It is crucial to bear in mind that the even if the Plaintiff had a weak case, it did not warrant striking out. This was 
explained in several cases including See Thong & Anor v Saw Beng Chong.

[20]The learned SCJ should have addressed her mind as to whether there existed questions that ought to be tried. 
Furthermore, the issue of whether the Second to Fourth Defendants were guilty of unconscionable conduct or fraud 
was an issue which could not, in my view, be disposed of summarily. The more suitable approach would have been 
to resolve it by examination of witnesses.

[21]It is well established that although the Court may exercise its power to strike out a claim when it is obviously 
unsustainable, such power should be invoked sparingly (see Affin Bank Bhd v. Eye Bee Sdn Bhd  [2005] 1 LNS 
291;  [2005] 7 MLJ 1; and Metroplex Holdings Sdn Bhd v. Commerce International Merchant Bankers Bhd  [2013] 8 
CLJ 329 ; [2013] 4 MLJ 520). In the present case, regardless of whether the learned SCJ had relied on Order 18 
rule 19(1)(a), (b) or (d) of the Rules of Court, separately or cumulatively, the Second to Fourth Defendants had 
failed to establish an obviously unsustainable case.

[22]In the upshot, based on the aforesaid reasons, and after careful scrutiny of all the evidence before this Court, 
both oral and documentary, and submissions of Counsel for both parties, including the grounds of judgment of the 
learned SCJ, this Appeal was allowed with costs.

End of Document
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