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REFERENCE : 

This is a reference made under Section 20(3) of the Industrial Relations Act 1967 

(Act 177), arising out of the dismissal of Theva Pragash Kanapathy (hereinafter 

referred to as “the Claimant”) by Matrix Power Network Sdn. Bhd. (hereinafter 

referred to as “the Company”) on 20 August 2018. 
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AWARD 

 

[1]  The Ministerial reference in this case required the Court to hear and 

determine the Claimant’s complaint of dismissal by the Company on 20 August 

2018.     

 

I.  Procedural History 

[2] The Court received the letter pertaining to the Ministerial reference under 

Section 20(3) of the Industrial Relations Act 1967 on 8 March 2019. 

 

[3] The matter was fixed for mention on 15 April 2019, 18 June 2019, 14 August 

2019, 27 August 2019 and 14 October 2019.  

 

[4] The trial proceeded before the learned Chairman of Court No. 26, i.e. Tuan 

Yong Soon Ching, on 13 November 2019, 10 December 2019 and 11 December 

2019.  

 

[5] Due to the non-extension of the Task Force Courts, and in this case Court No. 

26, the learned President of the Industrial Court on 5 February 2020 instructed the 

file to be transferred from Court No. 26 to this Court, i.e. Court No. 22, for the 

purposes of handing down an Award for this case.  
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[6] This Court, after perusing the pleadings, the documents, the witness 

statements, the notes of proceedings as well as the written submissions (together 

with the bundles of authorities) filed by the parties to this matter, herein hands down 

the Award as per the instructions of the learned President of the Industrial Court.  

 

II.  The Parties’ Position On The Merits 

(i)  The Claimant 

[7] The Claimant was appointed by the Company as a Consultant for a period of 

2 years effective 1 February 2016. He was subsequently offered the position of Chief 

Executive Officer for a subsidiary of the Company, i.e. MX Energy Services Sdn. 

Bhd. for a period of 2 years commencing on 1 August 2016 to 31 July 2018.  

 

[8] The Claimant was thereafter offered the position of Group Chief Marketing 

Officer (Grade: SM1) effective 1 March 2017.  

 

[9] Sometime in early 2018, the Claimant discovered the following facts:- 

i. the Company had failed to remit the Claimant’s portion for EPF 

contributions which had been duly deducted from the Claimant’s 

monthly salaries since April 2017 to the Employees’ Provident 

Fund (“KWSP”); 

 

ii. the Company had failed to remit the Claimant’s portion for 

SOCSO, which had been duly deducted from the Claimant’s 
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monthly salaries since March 2017 to the Social Security 

Organisation (“PERKESO”);  

 

iii. the Company had failed to make the employer’s contributions for 

EPF and SOCSO for the Claimant’s employment since 

March/April 2017. 

 

[10] Since August 2017, the Company started to delay the payment of the 

Claimant’s salary. The Company also started the practice of paying salary by stages 

instead of one full payment, including the Claimant’s salary, without his consent. 

From December 2017 onwards, the Company had failed to pay the Claimant’s 

monthly salary of RM15,000.00 in full, resulting in overdue salaries to the Claimant.  

 

[11] Sometime in January 2018, the Company shifted to a new premise. However, 

the Claimant was not provided with an office at the new premise. The Claimant’s 

official email was also deleted sometime in June/July 2018, both of which incidents 

obstructed the performance of the Claimant’s duties. 

 

[12] Sometime in March/April 2018, the Claimant discovered that the Company did 

not remit the monthly PCB deductions of the Claimant’s salary to the Inland Revenue 

Board of Malaysia (“LHDN”). 
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[13] On 9 July 2018, the Claimant was made an offer by the Company to convert 

his full time employment to contractual basis for one year as a Consultant, through a 

letter of appointment that was backdated to 28 May 2018. In addition, the Claimant 

was also required to sign off a notice of resignation backdated to 1 May 2018 pre-

prepared by the Company.   

 

[14] As a result of the above incidents, the Claimant gave the Company a Notice 

of Constructive Dismissal on 20 August 2018, informing them that he considered 

himself to be constructively dismissed by the Company with immediate effect.  

 

[15] The Claimant’s last drawn basic salary with the Company was RM15,000.00 

per month together with a fixed monthly allowance of RM90.00 for phone. 

 

[16] The Claimant claims for reinstatement to his former job together without any 

loss of wages, allowance, service, seniority, privileges or benefits of any kind and 

that any order for backwages to include consequential orders pertaining to the 

statutory contributions, i.e. EPF, SOCSO and LHDN, together with interests and/or 

dividends.    

 

(ii)  The Company  

[17] The Claimant was paid his remunerations during the period from 1 August 

2016 until the end of February 2017 by MX Energy Services Sdn. Bhd., and not by 

the Company.  
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[18] The obligation to pay the EPF and SOCSO contributions as well as the PCB 

remittance to LHDN is borne by the Director of the Company. From January 2017 

the Company suffered cash flow issues that had caused the delay in remitting the 

EPF and SOCO contributions as well as the PCB payments. The Company 

thereafter paid off the outstanding EPF and SOCSO contributions as well as the 

PCB payments in a scheduled manner.  

 

[19] Due to the cash flow issues, the Claimant’s salaries for the months of August 

2017 to November 2017 had to be paid in instalments but all within the same month, 

resulting in no overdue salaries for the Claimant. The Company’s inability to pay 

salaries in full and on time was not only towards the Claimant but also to all of its 

staff. The Company had already pre-warned the Claimant and the other staff 

regarding the payment of salary and also on the Company’s financial situation via 

email. The Company had promised to settle the outstanding salaries in stages and is 

committed as well as making progress in paying the outstanding amount to the 

Claimant and also the rest of its staff.  

 

[20] Nevertheless, the Claimant had left the Company without giving notice. Even 

before that, the Claimant had been found missing from work from June 2018 until the 

day the Claimant tendered his resignation letter:- 

 

i.    Commencing 1 February 2018, the Claimant was instructed to 

provide sales tracking activity reports on a weekly and monthly basis 
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and the Claimant submitted the said reports from 3 March 2018 until 

7 June 2018; 

 

ii. On 13 June 2018, the Company instructed the Claimant to report for 

duty at the Company’s Ipoh Plant while implementing a new 

reporting structure including revised duties and responsibilities of the 

Claimant as one of the measures undertaken to overcome its cash 

flow difficulties. The Claimant was instructed by the President/GMD 

to report for duty in Ipoh Plant effective 1 June 2018; 

 

iii. The Claimant failed to report for duty as instructed by the Company 

and went missing until 9 August 2018 when the Company demanded 

for detailed written clarifications from the Claimant regarding his 

failure to follow instructions, his whereabouts and activities in June 

and July 2018 and for the period between 1 August 2018 to 9 August 

2018 (“the Missing Period”); 

 

iv. The Claimant using his official email replied on 11 August 2018 

stating that the Claimant had been working throughout the said 

period but did not provide any detailed written clarifications as 

demanded by the Company; 

 

v. Vide email dated 15 August 2018, the Company’s HR Department 

again requested for reports, explanations and proof of whereabouts 

from the Claimant for the Missing Period; 
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vi. The Claimant responded on 20 August 2018 by email but still failed 

to provide the explanation and clarification demanded by the 

Company whilst requesting for payments due to him and clarification 

on the Consultancy position; 

 

vii. The Claimant on 20 August 2018 using his official email issued the 

notice of constructive dismissal 

 

[21] The Claimant was employed by the Company under an entrepreneur program 

where the Claimant was offered 20% equity in MX Energy Services Sdn. Bhd., i.e. 

the Company’s subsidiary, wherein the Claimant would be responsible to drive MX 

Energy Services Sdn. Bhd. in accordance with the Claimant’s promises prior to 

employment.  

 

[22] The Company offered the Consultancy position to all executive 

directors/senior management executives in an effort to reduce and stabilize the 

Company’s cash flow in its effort to resolve the cash flow issue. The Claimant, being 

a member of the senior management executives and also executive director of MX 

Energy Services Sdn. Bhd. was also offered the Consultancy position but however 

refused to accept whilst all the other executive directors/senior management 

executives accepted the said position.  
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[23] The Claimant had also failed to surrender and return to the Company its 

properties as well as failed to return the monetary advances taken by the Claimant 

from the Company, and that the Claimant had come to Court with unclean hands. 

 

[24] The Company admits that the Claimant’s last drawn salary was RM15,000.00 

per month but denies he was entitled to fixed monthly allowance of RM90.00 for 

phone. He was only able to claim for telephone charges (pay as use) made through 

his mobile phone but for business-related expense only. The Claimant, like other 

staff, must submit the telephone bill together with the Claim Form to the HR 

department and Accounts for checking and verification. 

 

[25] The Company contends that the Claimant has failed to satisfy the elements 

required to bring a case under the claim of constructive dismissal. As such, the 

Claimant’s alleged constructive dismissal is actually merely a normal resignation. 

 

[26] It is also the Company’s stand that reinstatement of the Claimant to his former 

position is untenable as it no longer has any trust and/or confidence in the Claimant.  

 

III. The Role Of The Industrial Court 

[27] In WONG CHEE HONG v. CATHAY ORGANISATION (M) SDN. BHD. 

[1988] 1 MLJ 92 the Federal Court held that the role of the Industrial Court 

pertaining to a reference under section 20 (3) of the Industrial Relations Act 1967 is 
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to ask itself a question whether there was a dismissal; and, if so, whether it was with 

or without just cause or excuse.   

 

IV.  Issues To Be Decided 

[28] The issues that arise in this case are:- 

(i) whether there was a constructive dismissal of the Claimant’s 

employment by the Company; 

 

(ii) if so, whether the dismissal of the Claimant by the Company 

was with or without just cause or excuse. 

 

V.  The Court’s Findings And Reasons 

       (i)    Was there a constructive dismissal?   

[29] The law relating to constructive dismissal was established by the Supreme 

Court in the case of WONG CHEE HONG v. CATHAY ORGANISATION 

(MALAYSIA) SDN. BHD. [1988]1 CLJ 298 where Salleh Abas LP said:- 

“According to the Court of Appeal in Western Excavating (E.C.G.) Ltd. 

v. Sharp [1978] IRLR 27, it means no more than the common law right 

of an employee to repudiate his contract of service where the conduct 

of his employer is such that the latter is guilty of a breach going to the 

root of the contract or where he has evinced an intention no longer to 

be bound by the contract. In such a situation the employee is entitled to 

regard himself as being dismissed and walk out of his employment”  
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[30] In the case of BAYER (M) SDN. BHD. v. ANWAR ABD. RAHIM [1996] 2 

CLJ 49 Low Hop Bing JC (as His Lordship then was) held that the test in a 

constructive dismissal case is not the ‘test of reasonableness’, but the ‘contract 

test’:-  

“In my judgment, in order to succeed in a claim for constructive 

dismissal, the employee must prove to the satisfaction of the court the 

employer is guilty of a breach which goes to the root of the contract or 

if the employer has evinced an intention no longer to be bound by it. It 

is only in such a situation that the employee is entitled to regard the 

contract as terminated and treat himself as being dismissed. 

Constructive dismissal does not mean that an employee can 

automatically terminate the contract when his employer acts or 

behaves unreasonably towards him. Indeed, if it were so, it is 

dangerous and can lead to abuse and unsettled industrial relations. 

Thus, it is settled law that the test applicable in a constructive dismissal 

case is the "contract test" and not "the test of reasonableness". To 

claim constructive dismissal, four conditions must be fulfilled. These 

conditions are: (i) there must be a breach of contract by the employer; 

(ii) the breach must be sufficiently important to justify the employee 

resigning; (iii) the employee must leave in response to the breach and 

not for any other unconnected reasons; and (iv) he must not occasion 

any undue delay in terminating the contract, otherwise he will be 

deemed to have waived the breach and agreed to vary the contract” 
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[31] The burden in a constructive dismissal case is on the Claimant to prove, on a 

balance of probabilities, that he had been constructively dismissed. The conditions 

that had to be established by the Claimant in order to constitute constructive 

dismissal was set out in the case of WESTERN EXCAVATING (EEC) LTD. v. 

SHARP [1978] 1 All ER 713:-  

(a) that the Company, by its conduct, had breached one or more of the 

terms of the employment contract; 

(b)  that the terms which had been breached goes to the foundation of the 

contract; 

(c) that the Claimant, pursuant to and by reasons of the aforesaid breach, 

had left the employment and not for some other reason; and 

(d)  that the Claimant left at an appropriate time soon after the breach.  

 

[32]  Once the Claimant has successfully discharged his legal burden of proof to 

establish that there was a constructive dismissal, the legal burden then shifts to the 

Company to prove that the dismissal was done with just cause and excuse.  

 

[33] The crux of the Claimant’s decision to consider himself as constructively 

dismissed centred around four grounds:- 

i. the Company’s failure in its statutory obligations towards the 

Claimant in respect of EPF, SOCSO and PCB; 

ii. the Company’s failure in respect of the Claimant’s salary; 
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iii. the Company’s actions in purportedly obstructing the 

performance of the Claimant’s duties; 

iv. the Company’s purported bad intention in eliminating the 

Claimant’s status as a permanent employee.  

 

[34] It is the Claimant’s case that these series of actions culminated in his eventual 

decision to issue the Notice of Constructive Dismissal on 20 August 2018. It was not 

isolated to any one particular incident. The repudiatory conduct may consist of a 

series of acts or incidents, some of them which may prove quite trivial, which 

cumulatively amount to a repudiatory breach of the implied term of trust and 

confidence. This has come to be known as the “last straw” principle. 

 

[35] In the High Court case of ALAN THOMAS BOHLSEN v. 

DRAFTWORLDWIDE SDN. BHD. [2009] 1 LNS 550; [2009] 9 MLRH 446 it was 

held by Abdul Malik Ishak JCA:-   

“The English Court of Appeal in Omilaju v. Waltham Forest London 

Borough Council [2005] 1 All ER 75 with a coram of May, Dyson and 

Wall L.JJ dealt with the issue of constructive dismissal. Dyson LJ. 

writing the judgment of the Court of Appeal summarised the law 

relating to the constructive dismissal in this way (see pages 80 to 83 of 

the report):- 
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"The Law 

[14] The following basic propositions of law can be derived from 

the authorities. (1) The test for constructive dismissal is whether 

the employer's actions or conduct amounted to a repudiatory 

breach of the contract of employment: see Western Excavating 

(ECC) Ltd v. Sharp [1978] 1 All ER 713, [1978] QB 761. (2) It is 

an implied term of any contract of employment that the employer 

shall not without reasonable and proper cause conduct itself in a 

manner calculated or likely to destroy or seriously damage the 

relationship of confidence and trust between employer and 

employee: see, for example, Malik v. Bank of Credit and 

Commerce International SA (in liq), Mahmud v. Bank of Credit 

and Commerce International SA (in liq) [1997] 3 All ER 1 at 5, 

14-16, [1998] AC 20 at 34-35, 45-46 per Lord Nicholls of 

Birkenhead and Lord Steyn respectively. I shall refer to this as 

'the implied term of trust and confidence'. (3) Any breach of the 

implied term of trust and confidence will amount to a repudiation 

of the contract: see, for example, Woods v. WM Car Services 

(Peterborough) Ltd [1981] IRLR 347 at 351, [1981] ICR 666 at 

672 per Browne-Wilkinson J. The very essence of the breach of 

the implied term is that it is calculated or likely to destroy or 

seriously damage the relationship. (4) The test of whether there 

has been a breach of the implied term of trust and confidence is 

objective. As Lord Nicholls said in Malik 's case [1997] 3 All ER 
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1 at 5, [1998] AC 20 at 35, the conduct relied on as constituting 

the breach must:- 

'impinge on the relationship in the sense that, looked 

at objectively, it is likely to destroy or seriously damage 

the degree of trust and confidence the employee is 

reasonably entitled to have in his employer.' 

(5) A relatively minor act may be sufficient to entitle the 

employee to resign and leave his employment if it is the last 

straw in a series of incidents. It is well put in Harvey on 

Industrial Relations and Employment Law vol 1, para 480:- 

'Many of the constructive dismissal cases which 

arise from the undermining of trust and confidence 

will involve the employee leaving in response to a 

course of conduct carried on over a period of time. 

The particular incident which causes the employee to 

leave may in itself be insufficient to justify his taking 

that action, but when viewed against a background of 

such incidents it may be considered sufficient by the 

courts to warrant their treating the resignation as a 

constructive dismissal. It may be the 'last straw' 

which causes the employee to terminate a 

deteriorating relationship.' 
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[15] The last straw principle has been explained in a number 

of cases, perhaps most clearly in Lewis v. Motorworld 

Garages Ltd [1985] IRLR 465, [1986] ICR 157. Neill LJ ([1985] 

IRLR 465 at 468, [1986] ICR 157 at 167) said that the 

repudiatory conduct may consist of a series of acts or 

incidents, some of them perhaps quite trivial, which 

cumulatively amount to a repudiatory breach of the implied 

term of trust and confidence. Glidewell LJ said ([1985] IRLR 

465 at 469, [1986] ICR 157 at 169):- 

'(c) The breach of this implied obligation of trust and 

confidence may consist of a series of actions on the 

part of the employer which cumulatively amount to a 

breach of the term, though each individual incident 

may not do so. In particular in such a case the last 

action of the employer which leads to the employee 

leaving need not itself be a breach of contract; the 

question is, does the cumulative series of acts taken 

together amount to a breach of the implied term? 

see Woods v. W M Car Services Ltd. This is the 'last 

straw' situation.' 

[16] Although the final straw may be relatively insignificant, 

it must not be utterly trivial: the principle that the law is not 

concerned with very small things (more elegantly 
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expressed in the maxim 'de minimis non curat lex') is of 

general application”. 

  (Emphasis added) 

 

[36] The Court will now evaluate the 4 grounds relied on by the Claimant to claim 

constructive dismissal as to whether they constitute a fundamental breach of the 

Claimant’s employment contract by the Company. 

 

 Ground No. 1 – The Company’s failure in its statutory obligations 

towards the Claimant in respect of EPF, SOCSO and PCB 

[37] It is not disputed by the Company that there had been a delay in the payment 

of the EPF and SOCSO deductions/contributions when it fell due. The Company’s 

contention rather is that they had eventually settled all the outstanding payments 

with regards to the EPF (at pp. 49-73 of COBD-3), SOCSO (at pp. 76-118 of COBD-

3) and PCB (at pp. 76-118 of COBD-3). However, from these proof of payments 

produced by the Company, what is glaring is that the majority of these payments 

were made to the relevant authorities after the Claimant had left the Company 

claiming constructive dismissal on 20 August 2018.  

 

[38] The Company’s reason for delaying the remittance of the EPF, SOCSO and 

PCB payments was purportedly due to the Company suffering cashflow problems. 

The Court however is unable to accept this explanation of the Company as 

payments of EPF, SOCSO and PCB are not only fundamental terms of an 
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employment contract but they are also statutory obligations under the respective 

Acts of Parliament. It would seem that the Company only started paying these 

payments after the Claimant made complaints to the relevant authorities.      

 

[39] The Company’s further explanation that they failed to remit the Claimant’s 

EPF, SOCSO and PCB payments for the months of July, August and September 

2018 because he had failed to furnish to the Company a report, explanation and 

proof of his whereabouts during the period of June 2018 to July 2018 and during the 

period from 1-19 August 2018 also does not hold water. The Company is under a 

statutory obligation to remit the EPF, SOCSO and PCB payments after making the 

deductions on the Claimant’s salaries. Any failure to do so tantamount to not only a 

breach of a fundamental term of the employment but also a contravention of their 

statutory obligations, and this was duly acknowledged by the Company’s witness, Ir. 

Mohd. Haizad Bin Hussain (COW-2; President/Group Managing Director of the 

Company):- 

“Q : Based on your answers which confirmed the delay or failure in 

paying or remitting the Claimant’s EPF, SOCSO and PCB – I 

put it to you that the Company has breached the 

fundamental term of the Claimant’s contract of employment 

which goes to the root of the contract? 

   A : Yes”.  

(Emphasis added) 
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[40] The Company also contends that the obligation to pay the EPF and SOCSO 

contributions is borne by the Director. The Court however disagrees with this 

contention as the obligation to pay the EPF and SOCSO contributions falls on the 

employer and the Claimant’s employer in this case is Matrix Power Network Sdn. 

Bhd., i.e. the Company,  as can be seen from pages 48-62 of COBD-1 and pages 

50-64 of COBD-3.  

 

[41] Section 45 of the Employees Provident Fund Act 1991 provides:-  

“ Payment of contributions  

(1) Except where otherwise provided in this Act, the employer shall, 

in the first instance, be liable to pay both the contributions payable 

by himself and also, on behalf of and to the exclusion of the 

employee, the contributions payable by that employee; and for the 

purposes of this Act contributions paid by an employer on behalf 

of an employee shall be deemed to be contributions by the 

employee; 

(2) Contributions payable by the employer for himself and on behalf 

of the employee under subsection (1) shall be paid in respect of 

the first and subsequent months' wages; 

(3) Notwithstanding section 49, where an employer fails to pay any 

contributions due within such period as prescribed by the Minister, 

the employer shall, in addition to such contributions, be liable to 

pay dividend on such contributions at the rate and in accordance 

with any manner and calculation determined by the Board; 
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(4) Any employer who contravenes the provisions of subsection (3) 

shall be guilty of an offence and shall, on conviction, be liable to 

imprisonment for a term not exceeding three years or to a fine not 

exceeding ten thousand ringgit or to both”. 

 

[42] And the term “employer” is defined under Section 2 of the Employees 

Provident Fund Act 1991 as the person with whom an employee has entered into a 

contract of service or apprenticeship and includes- 

 

“(a)  a manager, agent or person responsible for the payment of salary or 

wages to an ‘employee’; 

 

(b) any body of persons whether or not statutory or incorporated; and 

 

(c) any Government, department of Government, statutory bodies, local 

authorities or other bodies specified in the Second Schedule and, 

where an employee is employed with any such Government, 

department, authority or body or with any officer on behalf of any such 

Government, department, authority or body, the officer under whom 

such employee is working shall be deemed to be an employer: 

Provided that no such officer shall be personally liable under this Act for 

anything done or omitted to be done in good faith by him as an officer 

of such employer”. 
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[43] It is evident that the Claimant entered into the employment contract firstly with 

MX Energy Services Sdn. Bhd. (at pp. 13 – 18 of COBD-1) and thereafter with the 

Company (at pp.19 – 21 of COBD-1). For the Company to now rather mischievously 

suggest that the obligations to make the Claimant’s EPF, SOCSO and PCB 

payments lies on the directors rather than the Company itself is certainly erroneous.    

 

[44] The Court finds that the Company had indeed delayed in remitting the 

Claimant’s EPF and SOCSO contributions as well as the PCB deductions and this 

certainly goes to the root of the Claimant’s contract of employment. EPF and 

SOCSO contributions are the Claimant’s entitlement as of right under his 

employment with the Company. It cannot be gainsaid that any failure of the 

Company to remit the said contributions to the relevant authorities gives the 

Claimant the right to claim constructive dismissal.   

 

 Ground No. 2 – The Company’s failure in respect of the Claimant’s 

salary 

[45] The Claimant in his Supplementary Witness Statement (CLWS-1B; Q & A No. 

5) sets out the details of the Company’s delay in paying him his salary, the shortfall 

and the non-payment of salary since August 2017:- 

“Q5 : Please refer to Q & A 11 at page 8 of your Witness Statement. 

Can you provide us with the details of the Company’s delay in 

paying your salary, the short fall and/or the non-payment of your 

salary since August 2017? 



22 

A : During my employment period with the Company from 

March 2017 to August 2018, my monthly gross salary was 

RM15,000.00. After deducting my contributions for EPF of 

RM1,200.00, SOCSO for RM19.75 and income tax of 

RM2,030.00 (which totalling to RM3,249.75), my net salary 

would be RM11,750.25 per month. As I mentioned in Q & A 

11 of my Witness Statement, the Company had always paid 

our salaries by the end of the same month. However, in 

August 2017, the Company started to pay my salaries (as 

well as other employees) by stages instead of one full 

payment, without obtaining my consent and without prior 

announcement.  

My record on the late payment/shortfall in payment/non-

payment of my salaries can be seen in the table below: 

Month/ 

Year 

1st Payment 

(RM)/ Date of 

Payment 

2nd Payment 

(RM) / Date of 

Payment 

Amount 

Due 

(RM) 

August 

2017 

5,000.00 

(29/8/2017) 

6,750.25 

(8/9/2017) 

0.00 

September 

2017 

2,500.00 

(28/9/2017) 

9,250.25 

(3/10/2017) 

0.00 

October 

2017 

9,000.00 

(31/10/2017) 

2,750.25 

(1/11/2017) 

0.00 
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November 

2017 

4,500.00 

(8/12/2017) 

5,300.00 

(13/12/2017) 

1,950.25 

(3rd payment 

on 22/12/2017) 

0.00 

December 

2017 

5,000.00 

(12/1/2018) 

0.00 6,750.25 

January 

2018 

5,000.00 

(26/1/2018) 

3,000.00 

(5/2/2018) 

3,750.25 

February 

2018 

3,000.00 

(21/2/2018) 

10,000.00 

(3/3/2018) 

+1,249.75 

March 

2018 

9,000.00 

(5/4/2018) 

0.00 2,750.25 

April 2018 6,500.00 

(4/5/2018) 

2,000.00 

(28/5/2018) 

3,250.25 

May 2018 5,600.00 

(6/6/2018) 

0.00 6,150.25 

June 2018 9,500.00 

(11/6/2018) 

7,000.00 

(18/7/2018) 

+4,749.75 

July 2018 0.00 0.00 11,750.25 

August 

2018 

0.00 0.00 11,750.25 

 

Total Amount Due at the time of my constructive dismissal: 

RM40,152.25.  
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I derived the above details based on the dates in which the 

salary was credited into my RHB Savings Accounts. I am 

unable to verify further on the details, as the Company had 

denied me my salary slips and EA Form for year 2018. 

My RHB Savings Accounts Statement for August 2016 until 

April 2019, and also from September 2018 until April 2019 

can be found at pages 1-25 of the Claimant’s Bundle of 

Documents, Volume 2”. 

 

[46] It is not disputed by the Company that they had failed to make monthly salary 

payments to all its employees, including the Claimant, on time. However, the 

Company explains that the delay was caused by their cash flow problems in that 

from March 2017 to November 2018, payroll for all employees was much dependent 

on the overdraft facilities offered by RHB Bank to the Company. However, other than 

the RHB Bank Account Statement (at pp. 1-46 of COBD-3), there are no other 

evidence which show the Company suffering from cash flow issues, for example 

Audited Financial Statement or its Profit and Loss Account. The Court is not 

convinced with the Company’s argument that merely because they were having 

issues with the RHB Overdraft facility, thus this would constitute the Company 

having a cash flow problem.   

 

[47] It is trite law that non-payment of salaries as and when it falls due is a 

fundamental breach of an employment contract. In the case of NOOR HAZLINA 
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KAMARUDIN v. NUSAPETRO [2019] 2 LNS 2846 it was held by the learned 

Industrial Court Chairman, P. Iruthayaraj D. Pappusamy:- 

“The issue regarding the said non-payment of salaries for the said 

period was stated in evidence. It goes without saying that payment 

of the Claimant's salary is obviously an integral term of a contract 

of employment and therefore it is the Company's obligation to pay 

the Claimant her salaries for the said period as well as the said 

statutory deductions to the relevant authorities. 

In the case of Kgn-Hin Bus Company Sdn Bhd v. Ferdaus Md Hassan 

& Ors. [2001] 2 ILR 41, the Claimants were former employees of the 

Company who had joined the Company at various stages between the 

years of 1969 to 1997. The Company had not paid their wages since 

December 1999. On 17.01.2000, all the Claimants had written a similar 

letter to the Company stating that the Company's failure to pay their 

salaries had forced them to consider themselves constructively 

dismissed. The Court held as follows: - 

‘1. The claimants contended that it was the company's 

obligation to pay wages as provided for under s. 19 of the 

Employment Act. The failure of the company to pay wages 

is a serious breach of the employment contract and it goes 

to the root of the contract. In the circumstances, all the 

claimants are entitled to treat themselves as constructively 

dismissed. 
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2. The company being absent and without filing the 

statement-in-reply had clearly shown no interest in the 

welfare of all the claimants and the case as a whole. The 

court in the absence of evidence from the company to 

refute or deny the allegations by the claimants had to 

accept the evidence of the claimants as the truth.’ 

Applying the law to the facts of this case the Court has no hesitation in 

holding that in the instant case, the Company's failure to pay the 

Claimant her salaries from February 2018 to 15.05.2018 as well as 

the failure to remit the statutory deductions from her salaries to 

the relevant authorities are considered serious breaches of the 

contract of employment. This fundamental breach by the 

Company entitles the Claimant to claim constructive dismissal”. 

(Emphasis added) 

 

[48] And in the case of GAN MEI CHOO v. PRADOTEC CORPORATION SDN 

BHD [2019] 2 LNS 2113 it was held by the learned Chairman of the Industrial Court, 

Sitarun Nisa Abdul Aziz:- 

“The Claimant on a balance of probability has proved that her salaries 

were not paid. Salary is a fundamental term of the contract of 

employment and the breach is a fundamental breach which goes to the 

root of the contract. Failure to pay the salary accordingly can be term 

as breach of contract. The Claimant has satisfied the Court that she 
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was dismissed. The Court moves into the second limb of inquiry to 

determine whether the Company had just cause or excuse for the 

dismissal. The burden then shifts to the Company to prove that the 

dismissal was for just cause and excuse. 

In the case of Equitylink Consultants (M) Sdn. Bhd. v. Dr. Jayaprakash 

Mohan Rao [1992] 1 ILR 492 it was held that; "The failure to pay the 

Claimant his lawful wages was a breach of a fundamental term of the 

contract of employment entitling the Claimant to treat himself as having 

been dismissed. An employer's duty to pay agreed remuneration is a 

basic obligation under the contract of employment. 

In the case of See Teow Hock v. Pustaka Delta Pelajaran Sdn. Bhd. & 

Anor [2004] 2 ILR 763, the Learned Chairman faced with an employer 

who for economic reasons had unilaterally reduced the workman's 

salary thus resulting in the workman claiming constructive dismissal, 

found the employer to have breached a fundamental term of the 

contract of employment and hence the occurrence of a dismissal”. 

 

[49] The Court finds that there had been a serious fundamental breach of the 

Claimant’s employment contract when the Company delayed in paying the 

Claimant’s salary and/or failed to pay his salary in full, resulting in an outstanding 

amount of  RM40,152.25 at the time when the Claimant justifiably issued his Notice 

of Constructive Dismissal on 20 August 2018.  
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 Ground No. 3 – The Company’s actions in purportedly obstructing the 

performance of the Claimant’s duties 

[50] The Claimant contends that he was not provided with an office when the 

Company shifted to it new premises sometime in January 2018. Upon being queried 

by the Claimant, the Company responded that it was part of a cost-saving measure. 

This was not disputed by the Company. 

 

[51] The Claimant also contends that he had two email accounts, i.e. 

mxenergy@matrixpower.com and theva@matrixpower.com. However, the  

Claimant’s official email was mxenergy@matrixpower.com, which the Claimant 

actively used for the power-related renewable energy projects that he was engaged 

in at the material point in time. However, this email account was deleted without the 

Claimant’s knowledge. When he queried the Company’s IT Executive on 11 July 

2018, he was informed that the instruction to delete the email account may have 

been made by the HR Group. 

 

[52] The other email account, i.e. theva@matrixpower.com, however could still be 

used but it was used for other TNB projects. COW-2 himself confirmed that the email 

of mxenergy@matrixpower.com was the email that was actively used by the 

Claimant. Thus, despite knowing that the Claimant used the email of 

mxenergy@matrixpower.com actively, the Company saw it fit to block the said email, 

effectively disrupting the Claimant’s work.  
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[53] The Court finds that the Company’s action in deleting the Claimant’s official 

email account of mxenergy@matrixpower.com and failing to provide him with a 

workplace breached the basic entitlement of an employee to be provided with a 

workplace and effectively disrupting his workflow. Such an act evinces an intention 

on the part of the Company not only to breach a fundamental term of the 

employment contract but also their refusal to keep the Claimant any longer in their 

employment. 

 

   Ground No. 4 – The Company’s purported bad intention in eliminating 

the Claimant’s status as a permanent employee 

[54]   The Claimant contends that he was made a back-dated offer of a one-year 

contract as a Consultant. Coupled with this, he was also given a notice of resignation 

back-dated to 1 May 2018 on 9 July 2018 (exhibits “CL-6” and “CL-7” of the 

Statement of Case). The Claimant refused to accept this offer.  

 

[55] It was the Company’s pleaded case that all the Directors and Senior 

Management Executives had been made the offer as contract staff/consultant to 

replace their permanent employment, including the Claimant. However, the evidence 

of the Company’s witness, i.e. Badlee Shah Bin Mohamed Kassim (COW-1; 

Director/Group Chief Financial Officer of the Company) was to the contrary.   
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[56] In fact, such an exercise was only carried out actively after the Claimant left 

the Company, leading to only one conclusion, i.e. that the Company was intent on 

driving the Claimant out of their payroll. 

 

[57] Under such circumstances, the Claimant was justified in walking out of his 

employment claiming constructive dismissal. 

 

   (ii)  Was the dismissal done with just cause or excuse? 

[58]   This Court finds that the Claimant had succeeded in proving that there had 

been a fundamental breach of the employment contract entitling him to claim 

constructive dismissal. As such, the legal burden of proof now shifts to the Company 

to show to this Court that the dismissal was done with just cause and excuse.  

 

[59] The Company has alleged that the Claimant had failed to report for duty as 

instructed at the Ipoh Plant effective June 2018 and had gone missing from duty for 

the period of June 2018 to August 2018. They also alleged that the Claimant had 

failed to provide sales tracking activities report from 3 February 2018 until 7 June 

2018. The Company relies on these alleged grounds, besides their cash flow issues, 

as the reason for the non-payment of the Claimant’s salaries as well as the EPF, 

SOCSO and PCB deductions/contributions. As the Court has found that the 

Company’s purported cashflow issue is not a sufficient reason for the said non-

payments, I will hereinafter consider these other two allegations of absence from 

duty and failure to submit the sales tracking activities report.  
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[60] It is the Company’s contention that on 13 June 2018 they had instructed the 

Claimant to report for duty at its Ipoh Plant while implementing a new reporting 

structure including revised duties and responsibilities of the Claimant as one of the 

measures undertaken to overcome its cash flow difficulties. The Company relied on 

an email dated 13 June 2018 issued by one Ahmad Shafie to Nor Huzreen Hussein 

(and copied to COW-2) (at p. 168 of COBD-1) to show this new reporting structure  

which included the revised duties and responsibilities. Pertinently, only the email was 

produced before this Court and there is no documentary evidence whatsoever that 

the Claimant received and/or acknowledged this revised duties and responsibilities.    

 

[61] The Company had also failed to produce any documentary evidence such as 

a transfer letter or written instruction to the Claimant that he was to report for duty at 

the Ipoh Plant effective June 2018.  

 

[62] Curiously, if the Claimant had been absent from duty at the Ipoh Plant since 

June 2018, why did the Company wait until 9 August 2018 to query him on his 

alleged absence? There had been no queries from the Ipoh Plant to the Company’s 

headquarters as to the Claimant’s whereabouts. Interestingly, the email from the 

Company to the Claimant on 9 August 2018 (at p. 170 of COBD-1) regarding his 

absence from duty at the Ipoh Plant only came about after the Claimant had issued 

an email on 4 August 2018 inquiring, inter alia, about the payments of the 

outstanding salaries, EPF, SOCSO and PCB by the Company (at pp. 1-3 of CLBD-

4). Prior to this email of 4 August 2018, there had been no queries or written 

warnings from the Company about the Claimant’s alleged absence from duty. 
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[63] The Claimant on the other hand had produced various emails (at pp. 4-61 of 

CLBD-4) to prove to this Court that he was indeed working during the months of 

June to August 2018. COW-2 himself confirmed during cross-examination that these 

were work-related emails. COW-2 and COW-1 had also been copied with these 

emails. Nowhere in any of these emails is it evident that COW-1 or COW-2 had 

questioned the Claimant’s alleged absence from duty. The Company even had 

credited the Claimant’s salary for June 2018 into his RHB Bank account on 18 July 

2018.  

 

[64] The Claimant had produced a Statutory Declaration of one Rear Admiral (R) 

Dato’ Musa Omar, i.e. the Chairman of the Company, dated 19 April 2019 (at pp. 34-

35 of CLBD-1) (“the Statutory Declaration”), whereby it is affirmed by the deponent 

that the Claimant had worked with the Company until August 2018. COW-2 had 

testified that the said Rear Admiral (R) Dato’ Musa Omar was still a Chairman of the 

Company as of 11 December 2019, i.e. the day COW-2 testified in the trial before 

the Court.  

 

[65] The Company objects to this Statutory Declaration stating, inter alia, that it 

was affirmed by Rear Admiral (R) Dato’ Musa Omar well after the Claimant had left 

the Company and further that since the said Rear Admiral (R) Dato’ Musa Omar was 

not called as a witness during the trial by the Claimant, thus the truth of the Statutory 

Declaration could not be tested or ascertained.  
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[66] In the High Court case of CITIBANK BERHAD v. PEMBANGUNAN 

CAHAYA TULIN SDN BHD AND OTHER SUITS [2013] 1 MLRH 93 it was held by 

Lee Swee Seng JC (as His Lordship then was):- 

“Assuming, without conceding, that the statutory declaration was 

admitted in evidence, the plaintiff contended that the court must accord 

minimal weight to the evidence for the following reason that the 

statement was not made contemporaneously to the facts stated. 

Section 73A(6) of the Evidence Act concerns the assessment of weight 

of statement admitted under s 73A. It provides that regard shall be had 

to all the circumstances of the case, in particular, whether or not the 

statement was made contemporaneously with the occurrence or 

existence of the facts stated. The court is to accord minimal weight to 

evidence, which is not made contemporaneously. 

The statutory declaration of LYF contains statements averring the 

existence of certain facts or occurrence. These statements were not 

made contemporaneously with the occurrence or the facts stated, but 

were instead made after a lapse of several years, some, almost two 

decades later. Therefore, it was submitted that the court should give 

minimal weight with the statutory declaration. 

The statement is not subject to cross-examination. An out of court 

statement that is admitted will not be tested in cross-examination, 

and the court will not have the opportunity to observe the 

demeanour of the person making the statement. 
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Case law has shown that the court will give minimal weight to 

statements which are not tested in cross examination. See Ng 

Chooi Kor v. Isyoda (M) Sdn Bhd [2009] 3 MLRA 545;[2010] 3 MLJ 192 

and Hong Leong Bank Bhd v. Asakuara Industry Sdn Bhd [2011] 9 MLJ 

723. 

In the circumstances I agree that the statutory declaration by LYF 

should not be admitted in lieu of viva voce evidence. To do otherwise 

will be contrary to express statutory provisions, and is manifestly 

prejudicial to the plaintiff. In any case, even if I were to admit it, very 

little weight can be attached to it in that it contradicts the written 

contracts entered into with respect to both the Lease Duration 

Representation and the Second Building Representation”.  

(Emphasis added) 

 

[67] In light of the fact that Rear Admiral (R) Dato’ Musa Omar was not called as a 

witness, the question then is how much weight ought to be given to the said 

Statutory Declaration? Following the case of CITIBANK BERHAD v. 

PEMBANGUNAN CAHAYA TULIN SDN BHD AND OTHER SUITS [supra], the 

answer would be very minimal weight. Be that as it may, it is to be noted that the 

said Rear Admiral (R) Dato’ Musa Omar was still a Chairman of the Company during 

the trial of this matter (as confirmed by COW-2) and since it is the Company who is 

alleging that the Claimant was absent from work, they could have easily established 

this fact by calling the said Rear Admiral (R) Dato’ Musa Omar, who is their own 

Chairman, to refute what was affirmed in the Statutory Declaration and further 
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establish that the Claimant had indeed been absent from duty at the Ipoh Plant as 

instructed. The fact that the Company did not call their own Chairman, Rear Admiral 

(R) Dato’ Musa Omar, to refute the contents of the disputed Statutory Declaration, 

certainly raises an adverse inference against them that should the said Rear Admiral 

(R) Dato’ Musa Omar be produced in Court as a witness, his testimony would be 

against the Company’s case.    

 

[68] With regards to the failure of the Claimant to provide the sales tracking 

activities report, it is the Claimant’s contention that it was his own initiative to gather 

the sales report from all his subordinates and submit to COW-2 for his reference, as 

can be seen from pages 155 – 166 of COBD-1. As against this, there are no written 

instruction produced by the Company requiring the Claimant to submit the sales 

tracking activities report. Even if there was a failure to submit the sales tracking 

activities report, this alone could not justify the Company not paying the Claimant his 

salaries, EPF, SOCSO and PCB.   

 

[69] In light of the overwhelming evidence, the Court finds that the Claimant’s 

dismissal by the Company was not bona fide and made without just cause or 

excuse.  

 

VI. The Remedy   

[70] The Court finds that an order for reinstatement is inappropriate taking into 

account the circumstances of the case. There has been a total breakdown of trust 
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and confidence between the Claimant and the Company. He is however entitled to a 

compensation in lieu of reinstatement. 

 

[71] The Claimant’s last drawn salary was RM15,000.00 per month. He also 

claims for his monthly fixed allowance of RM90.00 for phone. However, the Court is 

not inclined to allow the said fixed allowance of RM90.00 for phone as it would only 

become payable upon usage of the phone for work purposes. Since the Claimant 

was out of work after 20 August 2018, any claims for phone allowance for work-

related purposes becomes a non-issue.    

 

[72] For the computation of the compensation in lieu of reinstatement, the question 

that arises is when did the Claimant’s employment with the Company commence? It 

is evident from the letter of appointment at pages 8-12 of COBD-1 (signed by COW-

2) that the Claimant was appointed as the Green Technologies Business 

Development Manager in the Company on 1 February 2016 until 31 January 2018. 

He was also appointed as the Chief Executive Officer of MX Energy Services Sdn. 

Bhd. on 1 August 2016 until 31 July 2018 vide letter of appointment dated 14 July 

2016 (also signed by COW-2). It is not disputed that MX Energy Services Sdn. Bhd. 

is a subsidiary of the Company. The nature of the Claimant’s employment with the 

Company becomes more evident when one looks at the letter at page 1 of CLBD-1 

whereby the Company instructed RHB Islamic Bank Berhad on 25 August 2018 (i.e. 

at a date when the Claimant was already working as a Chief Executive Officer in MX 

Energy Services Sdn. Bhd.) to open an account for “our employee”, i.e. the Claimant 

(Employee/Staff ID No. CS107). All these point to the fact that the Claimant, for all 
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intents and purposes, commenced his employment with the Company on 1 February 

2016 and the Company had recognised it as such. Thus the Claimant had been in 

the Companies’ employment for 2 completed years before he was constructively 

dismissed. The Claimant is thus entitled to compensation in lieu of reinstatement for 

a total sum of RM30,000.00, i.e. RM15,000.00 x 2 months. 

 

[73] Para. 1 of the Second Schedule of the Industrial Relations Act 1967 provides 

that in the event that backwages are to be given, such backwages shall not exceed 

24 months’ backwages from the date of dismissal based on the last-drawn salary of 

the person who has been dismissed without just cause or excuse. The Claimant was 

constructively dismissed on 20 August 2018 and the hearing of this case was 

completed on 11 December 2019. Thus, the Court allows a total of 13 months 

backwages, amounting to RM195,000.00, i.e. RM15,000.00 x 13 months.  

 

[74]  The Claimant testified during trial that after he was constructively dismissed 

by the Company, he had made efforts to look for a job but was unable to secure one. 

He only worked for the period of November 2018 to March 2019 (as is evident from 

his EPF Statement at page 49 of CLBD-1). Under the circumstances, the Court 

exercises its discretion to impose a deduction of 15% on the back wages awarded to 

the Claimant for post-dismissal earnings.     

 

[75] That just leaves one more issue to be addressed, i.e. that there were 

unreturned cash advances given by the Company to the Claimant. However, this is 

beyond the jurisdiction of this Court to determine and the Company may well bring 
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this matter to the civil courts to have this issue adjudicated. The jurisdiction of the 

Industrial Court is merely to decide on the primary remedy of reinstatement of an 

employee to his former job.  

 

VII. Award 

[76] The Court awards and directs that the Company pay to the Claimant a total 

sum of RM195,750.00, which is derived from the following calculation:- 

i. Compensation in lieu of reinstatement 

RM15,000.00 x 2 months   …RM    30,000.00 

ii. Back wages 

RM15,000.00 x 13 months   …RM   195,000.00 

iii. Less deduction of 15%   …RM    (29,250.00) 

                _________________ 

       Total        …   RM    195,750.00  

                             ================ 

 

[77] The Company shall pay the said award sum of RM195,750.00, less statutory 

deductions (including but not limited to EPF and SOCSO contributions) to the 

Claimant’s solicitors, Messrs. Muhendaran Sri, within 60 days from the date 

mentioned at the bottom of this Award. 
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[78] The Court also hereby orders that the Company shall pay the statutory 

contributions deducted from the award sum as well as its own share towards the 

contributions to the relevant statutory bodies, including all interests and/or dividends 

payable on such statutory contributions from the date of the Claimant’s dismissal, 

within 60 days from the date mentioned at the bottom of this Award.   

 

HANDED DOWN AND DATED THIS 1ST DAY OF JUNE 2020. 

 

-Signed- 

 

(PARAMALINGAM A/L J. DORAISAMY) 

CHAIRMAN 

INDUSTRIAL COURT, MALAYSIA 

KUALA LUMPUR 

   

 


