
Chow Hau Mun (mMembawa tindakan ini dalam kapasitinya sebagai ahli 
yang diberikuasa di bawah Seksyen 9(c) Akta Pertubuhan 1966 bagi dan 

untuk Pesatuan Penduduk Parkville Jalan PJU 3/32-3/37 Sunway 
Damansara, Petaling Jaya Selangor) v Majlis Bandaraya Petaling Jaya 

[2022] MLJU 1324
Malayan Law Journal Unreported

HIGH COURT (SHAH ALAM)

SHAHNAZ SULAIMAN J

PERMOHONAN SEMAKAN KEHAKIMAN NO BA-25-24-04/2021

28 June 2022

Surendra Ananth a/l Anandaraju (Surendra Ananth) for the applicant.
Kenny Chan Yew Hoong (Yatiswara, Ng & Chan) for the respondent.

Shahnaz Sulaiman J:
GROUNDS OF JUDGEMENT

[1]This is an application for judicial review against the decision of the respondent (“MBPJ”) dated 30.03.2021 
rejecting the applicant’s application to impose a rule that non-paying owners and residents or non- members of the 
residence association in the residential area have to operate the boom gates themselves without the assistance of 
security guards.
FACTUAL BACKGROUND

[2]On 8.12.2020 the respondent approved the application to renew the respondent’s approval to operate as a 
guarded community.

[3]The said approval was until 1.12.2022. The respondent stipulated the residence association cannot direct the 
non-members to register with the guard house in order to gain entry in the residential area. Non-paying owners and 
residents or non-members of the residence association in the residential area were not allowed to operate the boom 
gates themselves without the assistance of security guards.

[4]The respondent sent a second letter on the same date attaching “Garis Panduan Komuniti Berpengawal MBPJ 
(Penambahbaikan 2017)” where para 4 (d) of the said guidelines provided that drivers of vehicles cannot be 
instructed to get down from their cars to manually operate any barriers.

[5]On 21.12.2020 the applicant wrote to the respondent informing that they would be imposing the condition on 
non-members based on the Federal Court decision in Au Kean Hoe v Persatuan Penduduk D’Villa Equesterian  
[2015] 4 MLJ 204.

[6]Few residents complained to respondent. A visit by MBPJ officers on 27.1.2021 where the officers informed that 
based on the guidelines the said condition requiring non-paying members and non-members to open the boom gate 
themselves cannot be allowed.

[7]On 29.1.2021 the resident’s association wrote to MBPJ again stating it is entitled to impose the condition based 
on the decision in Au Kean Hoe’s (supra).

[8]The residents’ association insisted the decision in Au Kean Hoe’s (supra) authorized their conduct. Vide letter 
dated 29.1.2021, the residents’ association requested MBPJ to exempt it from complying with the said condition of 
the 2020 approval. Residents that did not participate in the guarded community scheme were required to operate 
the boom gate leading to the residential area without the assistance of security personnel.

[9]A meeting was held on 30.3.2021 where the respondent rejected the residents’ association’s request. The 
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residents’ association required the residents who did not participate in the guarded community scheme to lift the 
boom gate barring access to the residential area themselves without the assistance of security guards. This 
amounted to a breach of the 2020 approval conditions from MBPJ.

[10]Vide letter dated 7.4.2021, MBPJ informed the residents’ association that MBPJ Mesyuarat Penuh Majlis 
Bilangan 2 of 2021 had made a decision on 30.3.2021 to reject the residents’ association’s request. The residents’ 
association was informed they were required to comply with the 2020 approval and MBPJ 2017 guarded community 
guidelines.

[11]Dissatisfied with the decision of the respondent, the applicant has now filed this application for judicial review.
ISSUE

[13]The crux of this application for judicial review lies in the differing comprehension of the case of Au Kean Hoe v 
Persatuan Penduduk D’Villa Equesterian  [2015] 4 MLJ 204. The applicant’s contention is that the case of Au Kean 
Hoe (supra) is applicable in this case, and thus, the respondent must follow the decision of the court in Au Kean 
Hoe’s (supra) case.

[14]The respondents on the other hand, argue that the case of Au Kean Hoe (supra) does not support the 
applicant’s contention.
DELIBERATIONS

[15]Au Kean Hoe (supra) states that the local authority has the power to regulate the guarded community schemes 
under section 101(v) of the Local Government Act 1976, Street, Drainage and Building Act 1974 and Town and 
Country Planning Act 1976.

[16]The case of Au Kean Hoe (supra) relates to the tort of nuisance and obstruction brought by a resident of a 
residential area against the residents’ association. Part of that claim is that the boom gates and guard house built 
were illegal structures notwithstanding the approval granted for these structures by MBPJ as part of a wider 
approval for a guarded community scheme.

[17]The questions of law in Au Kean Hoe (supra) relates to the following:

(a) whether the erecting of a guard house and a boom gate across a public road in a residential area amounts 
to an obstruction within the meaning of section 46(1) (a) of the Street, Drainage and Building Act 1974 and

(b) whether the local government is empowered to authorize or otherwise approve an obstruction within the 
meaning of section 46 (1) (a) of the Street, Drainage and Building Act 1974.

[18]In the view of this court, the case of Au Kean Hoe (supra) can be distinguished from this case as there is 
nothing in Au Kean Hoe’s (supra) case which relates to conditions imposed by MBPJ. In Au Kean Hoe’s (supra) 
case the complaint was that the resident was inconvenienced as he had to open the boom gates himself. In the 
case before this court, the issue was with the condition imposed by the local government on the residents’ 
association operation of the boom gate by non-paying residents of the residents’ association or non-members of the 
residents’ association.

[19]This court observes the applicant has not challenged the local authority guidelines in this judicial review 
application. According to the respondent, the guidelines issued by the local authority were amended in 2017, having 
taken into consideration the decision of Au Kean Hoe’s (supra) case which was decided in 2015.

[20]Can the residents’ association insist that non-paying owners and residents or non-members of the residence 
association in the residential area are to operate the boom gates themselves without the assistance of security 
guards based on the case of Au Kean Hoe (supra)?

[21]In the case of Au Kean Hoe (supra) at paragraph 26, the Federal Court stated:

“We are of the view the underlying rule is a recognition that individuals live within a community and it is always balancing of 
the individuals’ inconvenience against the communities’ interest that is of paramount concern.”

[22]It must be reiterated the issue in Au Kean Hoe’s (supra) case related to whether an inconvenience in a 
circumstance of case could amount to actionable nuisance. This is not the issue before this court in this judicial 
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review. In this case, the issue was pertaining to the condition imposed by the respondent to the residents’ 
association. The residents’ association’s approval to operate as a guarded community, in the view of this court, is 
under the purview of the respondent.

[23]Clause 2 (f) and clause 4(d) of the Garis Panduan Komuniti Berpengawal MBPJ (Penambahbaikan 2017) 
allows MBPJ to prohibit the residents’ association from requiring non-paying residents and non- members from 
operating or opening the boom gates themselves without the assistance of security guards.

[24]It was argued by learned counsel for the applicant that section 101(v) of the Local Government Act 1976 
provides:

“In addition to any other powers conferred upon it by this Act or by any other written law a local authority shall have power 
to do all or any of the following things, namely – …

(v) to do all things necessary for or conducive to the public safety, health and convenience;”

[25]Was the imposition of the condition prohibiting the residents’ association from requiring non-paying members of 
the residents’ association and non-members to operate the boom gate themselves without the assistance of the 
security guards something necessary for or conducive to the public safety, health and convenience? Is the act of 
non- paying members of the residents’ association or non-members of the residents’ association opening the boom 
gate themselves something necessary for or conducive to the public safety, health and convenience? This court 
finds this to be in the negative. This court is not satisfied that the act of non-paying members of the residents’ 
association or non- members of the residents’ association opening the boom gate themselves is something 
necessary for or conducive to the public safety, health and convenience.

[26]Is MBPJ’s decision to not allow non-paying members of the residents’ association and non-members to not 
open the boom gates themselves without the assistance of security guard unreasonable or irrational? This was the 
same condition imposed in MBPJ’s approval in 2018. The residents’ association did not raise any issue about this 
condition then in 2018, nor in the 2020 approval until the dispute with the non-paying residents occurred. Au Kean 
Hoe’s (supra) case was decided in 2015, before the first approval of MBPJ in 2018 and the renewal of the permit by 
MBPJ in 2020.

[27]The condition was acceptable to the residents’ association at that point of time. In the view of this court, the 
decision of MBPJ is not illegal, irrational or unreasonable.

[28]Why then, is the residents’ association now challenging the condition by MBPJ? The same condition was 
previously imposed by MBPJ and the residents’ association had accepted this condition. Now, non-paying members 
and non-members of the residents’ association are expected to open the boom gate themselves. It appears to this 
court, there is a possibility the proposed condition for non-paying members of the residents’ association and non-
members of the residents’ association to open the boom gate themselves may pressure non-paying members of the 
residents to pay for the security services. It will further encourage non- members of the residents’ association to 
become members of the residents’ association.
DECISION

[29]For the aforementioned reasons, this court finds there is no merit to this application and hereby dismisses this 
application with costs of RM 2000.
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