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 GROUNDS OF JUDGMENT

(Enclosures 69 and 87)
INTRODUCTION

[1]On the Petitioner’s wife petition for divorce under section 53 of the Law Reform (Marriage and Divorce) Act 1976 
(“LRA”), this Court granted a Decree Nisi on 29.3.2019 after full trial.

[2]In the Decree Nisi, this Court granted joint-custody of the youngest child of the marriage, Lee Guo-Yi (who was 
14 years old at the date of trial) to both the Petitioner and the Respondent and care and control of the child to the 
Petitioner, with access to the Respondent on the days and times detailed in the Decree Nisi. Further, the Court 
ordered that the Respondent:

(a) pay the Petitioner child maintenance for Lee Guo-Yi in the sum of RM1,000 per month;

(b) transfer to the Petitioner:

(i) the percentage stated in Decree Nisi (“stated percentage”) of the Respondent’s shares in the (a) 
Samalega Sdn Bhd; (b) Chemie Alliance Sdn Bhd; (c) Alliance 2U Sdn Bhd; (d) Emballage Alliance 
Sdn Bhd; and (e) Décor Alliance Sdn Bhd (the “said Companies”); and

(ii) half (1/2) of the amount in his Public Bank Berhad account.

(c) hold 25% of the amount in his Employee Provident Fund (EPF) account on trust for the maintenance and 
education expenses of the child of the marriage, Lee Guo-Yi;

(d) bear all the costs of Lee Guo-Yi’s education costs until the completion of the child’s higher / tertiary 
education / training.

[3]Both the Petitioner and the Respondents filed Notices of Appeal to the Court of Appeal on 25.4.2019 and 
26.4.2019 respectively, against the orders in the Decree Nisi.

[4]On 26.4.2019, the Petitioner wife filed an application in Enclosure 69 for ancillary relief for wife maintenance and 
for a variation of the amount of child maintenance granted in the Decree Nisi.
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[5]On 17.6.2019, the Respondent filed the application in Enclosure 87 to stay the order for the transfer of shares in 
the said Companies pending the disposal of his appeal against the Decree Nisi to the Court of Appeal.

[6]Notwithstanding the appeals against the Decree Nisi, the Petitioner wife through her solicitors, on 30.5.2019, 
filed a draft certificate for the Decree Nisi to be made absolute. The certificate making the Decree Nisi absolute was 
indorsed and issued by the Deputy Registrar on 31.5.2019.
A. ENCLOSURE 87

[7]As regards the Respondent’s application in Enclosure 87, at the hearing of the application on 5.9.2019, 
counsels for the Petitioner and the Respondent agreed by consent to the following Order:

“Dengan persetujuan pihak-pihak:

(i) Responden dikehendaki memindah-milik saham-saham di dalam syarikat yang dinamakan dan pada peratusan di 
dalam perenggan 5, 6, 7, 8 dan 9 Dekri Nisi bertarikh 29.3.2019 pada atau sebelum 30.9.2019.

(ii) Pempetisyen dilarang untuk melupuskan saham-saham tersebut sehingga rayuan-rayuan Pempetisyen dan 
Responden diputuskan oleh Mahkamah Rayuan.

(iii) Sijil-sijil saham tersebut dipegang oleh Tetuan Rajinder Singh Veriah & Co sehingga rayuan-rayuan Pempetisyen 
dan Responden diputuskan oleh Mahkamah Rayuan.

(iv) Tetuan Rajinder Singh Veriah & Co diperintahkan untuk menyerahkan sijil-sijil saham tersebut mengikut 
keputusan dan arahan Mahkamah Rayuan terhadap rayuan-rayuan masing-masing Pempetisyen dan 
Responden.

(v) Pempetisyen dilarang untuk campur tangan di dalam hal-ehwal pengerusan pentadbiran harian syarikat-syarikat 
tersebut sehingga pelupusan rayuan masing-masing Pempetisyen dan Responden di Mahkamah Rayuan.

(vi) Tiada perintah untuk kos.”

[8]Learned counsel for the Petitioner, Mr. Rajinder Singh also gave the following undertaking:

“Encik Rajinder Singh memberi akujanji bahawa Pempetisyen akan menarik balik Lampiran 106 iaitu permohonan untuk 
komital selepas saham-saham tersebut dipindahkan kepada Pempetisyen dan sijil-sijil saham-saham tersebut diserahkan 
kepada peguam Pempetisyen.”

B. ENCLOSURE 69

[9]At the conclusion of the hearing of Enclosure 69 on 5.9.2019, for the reasons set-out in this Judgment, this Court 
dismissed the Petitioner wife’s application for ancillary relief and for variation of the child maintenance.

[10]The grounds of my decision in respect of Enclosure 69 is set-out in full in this Judgment.
1. THE PETITIONER’S CASE

[11]The Petitioner’ case is that she did not apply for wife maintenance in the petition for divorce because she was 
working and earning the sum of RM9,400,00 per month, which she says was sufficient for her. However, her 
employment was terminated in December 2017 and in April 2018 she applied to amend the petition. Her application 
to amend the petition was dismissed by this Court. She did not appeal the dismissal.

[12]In Enclosure 69, the Petitioner prays that the Respondent pay her wife maintenance of RM5,280.00 per month 
from 1.1.2019 pursuant to section 77 (1)(b) of the LRA.

[13]Although she had prayed for child maintenance in the sum of RM1,000 per month for Lee Guo-Yi in the petition 
for divorce and the Court in the Decree Nisi had granted the amount she had prayed for, she is now applying to 
vary the child maintenance for Lee Guo-Yi from the RM1,000 per month ordered in the Decree Nisi to RM5,388.00 
per month from 1.1.2018.

[14]The Petitioner avers that at the time she had filed the divorce petition she was gainfully employed and both she 
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and the child were living in the matrimonial home; hence why she did not ask for wife maintenance and only asked 
for the sum of RM1,000 per month as child maintenance for Lee Guo-Yi. However, both she and the child left the 
matrimonial home in October 2017 and her employment was terminated in December 2017. She says that the sum 
of RM1,000 per month is insufficient for the child’s cost of living and education.
2. THE RESPONDENT’S CASE

[15]The Respondent opposes the Petitioner’s application for wife maintenance on the ground that there has been 
inordinate delay by the Petitioner in filing the application. She had lost her job in December 2017 but only filed the 
application for maintenance in April 2019 after the Decree Nisi was granted.

[16]The Respondent submits that the word “may” in section 77(1) of the LRA shows that the power of this Court in 
ordering a man to pay maintenance to his wife or former wife is discretionary and is dependent on the facts and 
circumstances of each case. Learned counsel submits that in this case there has been inordinate delay in that (i) 
the Petitioner did not appeal this Court decision to dismiss her application to amend the petition in May 2018; (ii) the 
Petitioner did not apply for wife maintenance prior to first date of trial; (iii) she did not raise any issues on wife 
maintenance during the trial; and (iv) she only filed the application for wife maintenance after the trial had concluded 
and the Decree Nisi granted.

[17]Learned counsel for the Respondent further argues that that the application is res judicata since the issues 
relating to wife maintenance had been raised, determined and disposed-off during her application to amend the 
divorce petition.

[18]Additionally, the Respondent contends that the amount claimed by the Petitioner as wife maintenance is 
excessive and unjustified and that the wife maintenance and child maintenance claimed by the Petitioner are 
overlapping, where in certain instances the same receipt is used to justify both claims. The Respondent also claims 
that he does not have the means to pay wife maintenance taking into account the his age and the fact that he had 
been diagnosed with liver disease in 2017, which requires lifelong medical check-up; and the fact that he has to 
bear the education expenses for all 3 of their children, including the older 2 who are above 18 years but are 
currently in tertiary education.

[19]Learned counsel for the Respondent further submits that the Petitioner had failed, refused and/or neglected to 
disclose any particulars of her assets as required under Rule 61(3) of the DMP Rules. Rule 61(2) of the DMP Rules 
requires a respondent or petitioner when served with a Notice in Form 11 or Form 13 in respect of an application for 
ancillary relief, to file an affidavit in answer to the application containing full particulars of his property and income 
within 14 days after the service of the Notice. Rule 61(3) of the DMP Rules requires the applicant to file an affidavit 
in reply containing full particulars of her property and income within 14 days of service of the Respondent’s affidavit 
under Rule 61(2).

[20]The Petitioner in this instant case did not file such affidavit disclosing her property and income and had 
accordingly failed to make a full and frank disclosure of her assets in the application in Enclosure 69. The 
Respondent avers his affidavit in reply that the Petitioner had received half of the proceeds of sale of three 
properties known as Bayu Puteri, Verdana @ North Kiara and Villa Manja but she failed to disclose such fact.

[21]As regards the Petitioner’s application to vary the child maintenance, the Respondent submits that the 
Petitioner has not provided any evidence of material change after the granting of the Decree Nisi to justify a 
variation of the order as required under section 96 of the LRA.
3. ANALYSIS(a) Variation of an Order for Child Maintenance

[22]Section 96 of the LRA provides that:

“The court may at any time and from time to time vary, or may rescind, any order for the custody or maintenance of a child 
on the application of any interested person, where it is satisfied that the order was based on any misrepresentation or 
mistake of fact or where there has been any material change in the circumstances.”

[23]It is clear from section 96 of the LRA that in order for the Court to vary any order for the maintenance of a child, 
the Court must be satisfied that the order was (i) based on any misrepresentation or mistake of fact; or (ii) there has 
been a material change of circumstances.

[24]The Petitioner cites as authority to support her application, the case of Sivajothi K Suppiah v Kunathasan 
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Chelliah  [2006] 5 CLJ 318, where Azahar Mohamed JC (as he then was) said the following in respect of s.96 of the 
LRA:

“[10] The meaning of the section is plain and very clear. It is apparent that under s. 96, in so far as it relates to the case at 
hand, there must be a material change in the circumstance in order for the court to vary or rescind any order for 
maintenance. The section says any “material change” and not simply “change”. There is no ambiguity whatsoever. 
It means a change in an essential part. In considering whether there has been any “material change” within the 
meaning of this section regard must be had to all the relevant circumstances, including, in the context of the present 
case, the judgment of Faiza Tamby Chik J. On a proper construction, the requirement in this section does impose a legal 
obligation on the defendant to prove on the balance of probability that there had been a material change in the 
circumstances as at 24 August 2001. There is no requirement at all for the plaintiff to disprove anything.” [Emphasis added]

[25]In Sivajothi, the defendant had appealed against the maintenance order granted by the Shah Alam High Court 
in December 1999 and the Court of Appeal had dismissed his appeal in January 2005. The defendant then applied 
to the Johor Bahru High Court to vary the child maintenance ordered. The Johor Bahru High Court dismissed the 
defendant’s application because the Court found that there had been no material change, as opposed to just 
change, in the defendant’s income from the order for maintenance in 1999 to the date of the application to vary said 
the order.

[26]In this instant case, the change that the Petitioner is relying on to support her application for variation of the 
sum of child maintenance payable in the Decree Nisi, is the change between the date of the filing of the petition for 
divorce in October 2016 and the end of 2017, i.e. when she moved out of the matrimonial home and lost her 
employment. Both these changes happened prior to the trial and were ventilated during the trial before this Court.

[27]Notwithstanding the change in circumstances between the filing of the petition and the trial, the Petitioner did 
not seek to amend the amount of child maintenance prayed for Lee Guo-Yi in the petition, prior to the 
commencement of trial.

[28]This Court at the conclusion of the trial had ordered the Respondent to pay the Petitioner the sum of RM1,000 
per month that she had prayed as child maintenance for Lee Guo-Yi. He was also ordered to bear all of Lee Guo-
Yi’s education expenses until the child completes his higher or tertiary education / training, and to hold 25% of the 
amount in his EPF account on trust for Lee Guo-Yi’s maintenance and education expenses.

[29]The facts show that nothing had changed between the date the Decree Nisi was granted on 29.3.2019 and 
when the Petitioner filed the application for variation of the child maintenance order less than a month later on 
26.4.2019.

[30]The Petitioner failed to show this Court that there was any change in circumstances, let alone “material 
change”, which section 96 of the LRA and as held in Sivajothi is necessary for this Court to vary the amount of 
child maintenance payable in the Decree Nisi.

[31]For this reason, the Petitioner’s application to vary the amount of child maintenance payable by the Respondent 
in the Decree Nisi is dismissed.
(b) Application for Wife Maintenance

[32]Section 77(1) of the LRA empowers the Court to order maintenance of a wife or ex-wife. Section 77(1) reads as 
follows:

“77. Power of Court to order maintenance of spouse

(1) The court may order a man to pay maintenance to his wife or former wife-

(a) during the course of any matrimonial proceedings;

(b) when granting or subsequent to the grant of a decree of divorce or judicial separation;

(c) if, after a decree declaring her presumed to be dead, she is found to be alive.
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[33]Rule 56(1)(c) of the Divorce and Matrimonial Proceedings Rules 1980 (“DMP Rules”) provides that any 
application by a petitioner for wife maintenance order under section 77 of the LRA, shall be made in the petition.

[34]Rule 56(2)(a) of the DMP Rules expressly states that an application for ancillary relief which should have been 
made in a petition or answer may be made subsequently, with the leave of court either (i) by notice in Form 11 or (ii) 
at trial. Rule 56 of the DMP reads as follows:

“56. Application by petitioner or respondent for ancillary relief

(1) Any application by a petitioner, or by a respondent who files an answer claiming relief, for —

(a) an order for maintenance pending suit;

(b) a property division order, under section 76 of the Act; or

(c) a maintenance order, under section 77 of the Act,

shall be made in the petition or answer, as the case may be.

(2) Notwithstanding paragraph (1), an application for ancillary relief which should have been made in the petition or 
answer may be made subsequently —

(a) by leave of the court, either by notice in Form 11 or at the trial; or

(b) where the parties are agreed upon the terms of the proposed order, without leave by notice in Form 11.

(3) An application by a petitioner or respondent for ancillary relief, not being an application which is required to be 
made in the petition or answer shall be made by notice in Form 11.”

[35]In this instant case, the Petitioner did not seek for wife maintenance in the petition for divorce. She then applied 
to amend the petition to include a prayer for wife maintenance two years after filing the petition and just prior to trial. 
This Court dismissed her application to amend the petition. She did not appeal the decision. She also did not seek 
this Court’s leave under Rule 56(2)(a) of the DMP Rules to file an application for wife maintenance by way of a 
Notice of Application for Ancillary Relief in Form 11 any time prior to or during the trial.

[36]Both the Petitioner and Respondent had filed separate appeals against some of the orders in the Decree Nisi to 
the Court of Appeal, which appeal is currently pending before the Court of Appeal. Without waiting for the Court of 
Appeal hear and decide on both appeals, the Petitioner filed her application in Enclosure 69 for wife maintenance 
and variation of the order for child maintenance.

[37]Pursuant to Rule 56 of the DMP Rules, the Petitioner should have made her application for wife maintenance in 
the divorce petition. When this Court dismissed her application to amend the divorce petition, she could have 
applied for leave of Court to either apply for wife maintenance by filing the Notice of Application for Ancillary Relief 
in Form 11 or during the trial under Rule 56(2)(a) of the DMP Rules. She did not apply for leave of Court to do 
either.

[38]It was only after the Decree Nisi was granted did the Petitioner apply in Enclosure 69 for wife maintenance 
under section 77(1)(b) of the LRA.

[39]Learned counsel for the Respondent relies on Serac Asia Sdn Bhd v Sepakat Insurance Brokers Sdn Bhd  
[2013] 5 MLJ 1;;  [2013] 6 CLJ 673;;  [2013] 4 AMR 385, where the Federal Court held that once a regularly 
obtained order or judgment had been perfected, the court was functus officio. It held that the matter is thus res 
judicata and could not be re-litigated.

[40]With respect to learned counsel for the Respondent, I do not agree with his submission that the Petitioner’s 
application for wife maintenance is res judicata.

[41]The case in Serac Asia is a claim for damages arising from the alleged negligence of the respondent under an 
insurance arrangement for an aircraft. Whereas the Petitioner’s claim in this case relates to ancillary relief pursuant 
to the granting of a divorce petition under the LRA.
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[42]The LRA governs the personal law of marriage and divorce of non-Muslims in Malaysia. Unlike other civil laws 
governing contracts and tort, the LRA expressly empowers the Court, in certain circumstances, to make additional 
orders after the petition for divorce or judicial separation has been litigated in Court and orders made: see section 
77 of the LRA. The Courts are expressly empowered under section 93 of the LRA to order a man to pay 
maintenance for the benefit of his child subsequent to the making an order of custody of the child. The LRA also 
empowers the Courts to amend and vary any subsisting orders for custody and maintenance that have been made 
by the Courts, provided that the Court is satisfied that the order was based on any misrepresentation or mistake of 
fact or where there has been any material change in the circumstances: see sections 83 and 96 of the LRA.

[43]In this instant case, notwithstanding that the petition for divorce had been litigated in Court and orders made, 
the LRA expressly allows this Court to order the Respondent to pay maintenance of ex-wife after the granting of the 
decree of divorce: section 77(1) of the LRA. The LRA also empowers this Court to vary or rescind any subsisting 
orders on custody or maintenance of a child: section 96 of the LRA. For this reason, I find that the Petitioner’s 
applications in Enclosure 69 are not res judicata.

[44]Although the Courts are empowered under the LRA to order a man to pay maintenance to his ex-wife after the 
granting of the decree of divorce, the LRA stipulates that the Petitioner must comply with the DMP Rules when 
making such application.

[45]The applicable rules under the DMP Rules are:

(i) under Rule 56(2)(a), the Petitioner must seek leave of Court before applying for the maintenance by the 
Notice of Application in Form 11;

(ii) after she has obtained the leave of Court, she must then file the Notice of Application in Form 11 and serve 
it on the Respondent; and

(iii) after the Respondent has served an affidavit with full particulars of his property and income, the Petitioner 
must pursuant Rule 61(3) file an affidavit in reply containing full particulars of her property and income.

[46]However, in this instant case, the Petitioner did not comply with the rules stipulated in the DMP Rules in making 
the application in Enclosure 69. First, she failed to seek this Court’s leave prior to filing the Notice of Application for 
Ancillary Relief in Enclosure 69. She proceeded to file her application in Enclosure 69 without seeking for and 
obtaining the Court’s leave. Secondly, the Notice of Application she had filed in Enclosure 69 does not conform with 
the statutory Form 11 of the DMP Rules. Thirdly, she did not file an affidavit in reply disclosing full particulars of her 
property and income.

[47]The affidavits disclosing the ex-husband’s and ex-wife’s properties and incomes under Rule 61 are necessary 
in order for this Court to make an assessment of the amount of maintenance payable. Section 78 of the LRA 
stipulates that in determining the amount of maintenance to be paid to a spouse or ex-spouse this Court “shall base 
its assessment primarily on the means and needs of the parties”. Without such disclosure of the parties’ respective 
properties and income, it is impossible for this Court to make a fair and reasonable assessment of what are the 
“means and needs” of the parties.

[48]Furthermore, both the Petitioner and the Respondent had appealed against this Court’s decision in the Decree 
Nisi and both appeals are pending hearing and decision of the Court of Appeal. Until the appeals to the Court of 
Appeal, and if leave to the Federal Court is given, appeal to the Federal Court, are disposed, this Court is not able 
to ascertain what are the means and needs of the parties. Each party’s means and needs will very much depend on 
the Court of Appeal’s decision or the Federal Court’s decision, as the case may be. It will depend on whether the 
appellate court will dismiss the appeals or will allow the appeals and set aside or vary the orders in the Decree Nisi, 
particularly the orders relating to the division of properties including the transfer of monies from the Respondent’s 
bank account and the transfer of the said percentages of shares in the said Companies to the Petitioner. If the 
Court decides to vary the orders in the Decree Nisi, what would the variation be? The Court of Appeal’s decision or 
Federal Court’s decision, as the case may be, will have a direct bearing on the means and the needs of each of the 
parties. The Petitioner’s application for wife maintenance is, therefore, premature. She should have waited for the 
Court of Appeal (or the Federal Court, as the case may be) to decide on both appeals before making the application 
in Enclosure 69.

[49]Accordingly, by reason of the Petitioner’s failure to seek this Court’s leave prior to filing the application for wife 
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maintenance and for her non-compliance with the DMP Rules, in particular Rule 56(2)(a) and Rule 61(3), and the 
fact that the orders in the Decree Nisi have been appealed to the Court of Appeal and are pending the appellate 
court’s decision, this Court is unable to exercise its discretion under section 77(1)(b) of the LRA to order the 
Respondent to pay maintenance to the Petitioner at this stage.

[50]Nevertheless, by reason of the provisions in the LRA which empowers the Courts to make subsequent orders 
for maintenance of wives and ex-wives and to vary or rescind any subsisting orders for maintenance “at any time 
and from to time to time”, the Petitioner may make another application for wife maintenance after the Court of 
Appeal, or the Federal Court, as the case may be, has made its decision on the appeals to the order in the Decree 
Nisi. However, she should not repeat the mistakes she made in Enclosure 69. Prior to making such an application, 
she must first apply for the High Court’s leave. Only after the Court has given its leave, can she make the 
application by filing the Notice of Application for Ancillary Relief in Form 11. As Form 11 is a statutory form, she 
must ensure that the Notice of Application filed complies with Form 11. She must also comply with the requirements 
for disclosure of her properties and income in the DMP Rules by filing an affidavit in reply with the necessary 
information.

[51]Additionally, she can re-apply for a variation of the subsisting order of child maintenance in the Decree Nisi. 
However, before making such application, she should take cognisance of the law that under the LRA the Courts 
may only make an order to vary a subsisting order for child maintenance, if it is satisfied that there has been a 
material change in circumstances since the granting of the Decree Nisi.
4. DECISION

[52]For the reasons above, the Petitioner’s application for a variation of the amount of child maintenance in the 
Decree Nisi and for wife maintenance in Enclosure 69 are dismissed.

[53]There is no order as to costs.

End of Document


	Wong Chong Kiew v Lee Hock Seng                                                                                                                                        [2020] MLJU 254
	Representation
	Faizah Jamaludin J


