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Hayatul Akmal Abdul Aziz J:
 JUDGMENTINTRODUCTION

[1]In this single divorce petition (enclosure 1) filed by the Petitioner Wife (“PW”) against the Respondent Husband 
(“RH”), she is seeking an order for the dissolution of their marriage, custody, care and control of the children of the 
marriage, monthly maintenance and division of assets acquired during the marriage and cost.

[2]For ease of reference I reproduce the claim by PW against RH as follows (briefly):

“14(a) That the marriage between PW and RH had irretrievably broken down and shall be dissolved and a Decree Nisi be 
granted forthwith;

14(b) The sole custody, guardianship and control of the children, RSRS (initial only) and SRRS (initial only), shall be 
granted to PW with reasonable access be given to RH in that RH will be allowed to see or visit the children once a month;

14(c) RH shall pay a monthly maintenance of RM 5000.00 to PW and a monthly maintenance of RM 2000.00 for each child 
and all remittances shall be remitted to PW via RHB bank account No 1010….4 (not in detail) within the first week of each 
month commencing from the date of the court order or Decree Nisi;

14(d) RH shall pay for the children’s tertiary education to enable both RSRS and SRRS to complete their first degree from a 
university;

14(e) RH to forthwith execute a Trust Deed to transfer his half share of the property known as No 9399 …Bandar Putra 
Kulai …[(not in detail) - (later referred as” the Putra House”)]) and his half share for the property known as 4810-02 
…Taman Putri Kulai [(not in detail) - (later referred as “the Putri Apartment”)] in favour of RSRS and SRRS immediately 
upon the High Court granting a court order or the Decree Nisi;

14(f) RH shall to continue to repay the respective Chargee or the Banks for the monthly progress re-payments for the legal 
charges over the property known as the Putra House and the property known as the Putri Apartment until full settlement or 
both the subsisting Loans has been redeemed. Any default by RH, he shall fully indemnify and keep PW fully indemnified 
against all damages and costs arising consequently thereto;

14(g) PW shall forthwith sign and transfer the ownership of the motor vehicle model BMW 3l8i bearing registration No WC 2 
…[(not in detail) - (later referred as the “BMW”]) to RH but she shall retain the ownership of the Honda City bearing 
registration No JSD 6…[(not in detail) - (later referred as the “Honda City”]). RH shall forthwith settle or redeem the Honda 
City from Hong Leong Bank Bhd upon issuance of a Decree Nisi;

14(h) RH shall forthwith pay fifty (50 %) percent of all the money kept with his Employment Provident Funds via account No 
is 133… …(not in detail) in accordance with section 53A Employment Provident Fund Act 1991 (as amended) to the PW as 
part settlement of the matrimonial assets;
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14(i) RH shall forthwith pay to PW by way of cash fifty percent [50 % ] or half of all his savings or money kept in his 
personal bank accounts, a sum of RM 20,000.00 being half share or 50% of the value of the Public Mutual Shares and a 
sum of RM 100,000.00 or 50% of the value for the crude Palm Oil (Commodity) belonging to the Respondent;.

14(j) RH shall bear the costs for this Petition.

[3]In his reply RH pleaded as follows (briefly):

Prayer 14(a) RH agree;

Prayer 14(b) RH agree;

Prayer 14(c) RH pleaded PW’s maintenance is at RM1,500.00 until the said children are 18 years old and the maintenance 
for the said children at RM2,000.00 for both until they are 18 years old;

Prayer 14(d) RH agrees provided the cost is reasonable and after having considered PH’s employment benefit for staff’s 
children or the amount payable is affordable by RH;

Prayer 14(e) RH agrees to execute a Trust Deed to transfer his half share of the property known as the Putra House to the 
said children but however pleaded that the Putri Apartment be sold off and the proceed is used to pay off the loan for the 
Putra House;

Prayer 14(f) RH agree;

Prayer 14(g) RH disagree and pleaded that the BMW remain under RH’s name and PW maintain the ownership of the 
Honda City;

Prayer 14 (h)(i) and (j) will be submitted during trial.

RH has filed a cross petition against PW and for ease of reference I reproduce the claim by RH against PW as 
follows (briefly):

Prayer 21, RH agree to execute a Trust Deed to transfer his half share of the property known as the Putra House to the 
said children until they attained the age of 21 years old and RH as the trust holder;

Prayer 22 RH pleaded that the Putri Apartment be sold off within six (6) months form this court’s order and the net proceed 
is used to pay off the loan for the Putra House;

Prayer 23 RH prays that SAR be given the right to sign all documents relating to the properties above if PW failed to do so;

Prayer 24 PW maintain the ownership of the Honda City and for PW to continue paying the bank commencing from 
November 2018.

Prayer 25 RH prayed for the return of items as listed in this prayer;

Prayer 26 RH prayed that PW will not dispose of the items mentioned above;

Prayer 27 Cost.

[4]The list of witnesses called by the parties, are as follows:

(a) PW (PW1) didn’t call any other witnesses:

(b) (i) RH (RW1) had called a witness:
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(ii) RW2 - Mohd Nazri bin Abu Bakar (An executive from Bank Rakyat);

Upon perusing all the evidence, relevant cause papers including the cross petition and the respective written 
submissions by the counsels, on 12th March 2019, I made the following orders (briefly):

[5] DECISIONS OF THIS COURT

Prayer 14(a) - The Marriage Between PW And RH

Parties agreed to divorce, and I hold that the marriage had indeed irretrievably broken down and must be dissolved. 
I take note of the acrimony between parties and therefore the decree nisi shall be made absolute immediately.

Prayer 14(b) Custody, Care and Control of The Said Children

PW is given the sole guardianship, custody, care and control of the said children of the marriage while RH is given 
reasonable access.

Prayer 14(c) Maintenance of PW and The Said Children

RH is to pay PW an amount of RM1500.00 as spousal support and it will continue until she remarries. RH is to pay 
maintenance for the said children of the marriage at RM2000.00 each until they attained the age of 18 or until they 
complete their tertiary education. Payments are to be made before 7th of every month, effective from the date of 
this order.

Prayer 14 (d) is allowed

Prayer 14(e and f) Matrimonial Assets/Properties

Property (i) the Putra House, RH is to transfer (in escrow) his half undivided share of the property from the date of 
this order. It is further ordered that PW shall be solely responsible to either continue paying the loan or she can 
redeem the said property plus all related cost;

Property (ii) the Putri Apartment to be sold off within 6-12 months, from the date of this order and the net proceed 
to be divided between the parties at a ratio of 75% for PW and 25% for RH. Parties are given the option to buy out 
the share of the other’s according to the rate stated above;

Prayer 14 (g) Both cars, the BMW and the Honda City are presently registered under PW’s name. Since the BMW 
had been returned to the bank and had already been auctioned off by the bank, it is my order therefore, that any 
outstanding/shortfall shall be borne by RH. As for the Honda City, PW is to continue paying the loan inclusive of any 
outstanding, to the relevant bank/finance;

Prayer 14(h) is allowed, to be calculated up to the date of this order;

Prayer 14(i) is allowed in part only i.e. 50% of RH’s share in the Public Mutual Fund (Public Far East Select Fund 
and Public Regular Saving Fund) to be transferred to PW to be calculated up to the date of this order;

Prayer 14(i) The other prayers are dismissed and cost RM8,000.00 is awarded to PW.

Dissatisfied, RH is now appealing against my said decisions and my reasons are as follows:

FACTS IN BRIEF

[6]PW and RH registered their marriage on 02.11.2001 at Jabatan Pendaftaran Negari Johor (“the said marriage”) 
and resided at the Putra House until their separation. From their union, they were blessed with two (2) daughters 
RSRS [(initial only) - (now 16+ years old) and SRRS [(initial only) - (now 15+ years old), together they will be 
referred as “the said children”. According to PW, during their marriage, RH (allegedly) had an illicit affair with a 
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teenager by the name SSR (initial only) and other women. She, therefore, can no longer be expected to live with 
him. I will not elaborate further on this issue since from their pleadings, the parties had agreed to divorce. PW and 
RH had referred their matrimonial dispute to the Marriage Tribunal, and it was concluded that the breakdown of the 
said marriage could not be reconciled, and a certificate dated 28.12.2017 (agreed document- Part A) was issued to 
that effect. Since parties had already agreed to divorce, the remaining issues between parties are maintenance for 
PW and the said children of the marriage as well as the distribution of the matrimonial home/assets.

[7]It is PW’s evidence that she was gainfully employed after her marriage to RH, but however when they had 
problems with the maid and the baby sitter, RH had asked her to quit working, and to look after the children and the 
family which she did. She had however given tuition classes to provide additional financial support to the family until 
she had to finally stop due to health reasons which required her to undergo a major medical operation sometime in 
December 2014. Since then, she has been a full-time housewife or a home maker for the past 12 years. According 
to her, RH is gainfully employed with a monthly salary of RM 14,572.00 with an allowance of RM 400.00 as 
reflected in his salary slip for March 2017 [(Part B - pages 177-179 Bundles of Documents (BOD)] issued by VADS 
Berhad (RH’s present employer). RH started to give her monthly maintenance in the sum of RM 5000.00 from 
December 2017 until July 2018 and she adduced the bank’s confirmation slip in support [(Part B) - pages 71-79A 
BOD)]. RH however, subsequently reduced the said amount to RM3500.00 in October 2018 until to date after PW 
filed had this divorce petition. PW argued that the sum of RM 3500.00 was insufficient to meet her monthly 
expenses as reflected in her summary of monthly expenses [(Part B) - (page 161 BOD)] supported by receipts for 
credit card payment and insurance expenses [(Part B) - (page 83-95 BOD)], receipts for tuition fees for the said 
children [(Part B) - (page 1662-167 BOD)]. She is now claiming against him for a monthly sum of RM 5000.00 for 
spousal support and a monthly sum of RM 2,000.00 as child support for each of the said children.

[8]According to PW after being married to RH for almost 18 years, they have acquired several matrimonial 
properties/assets as follows:

(i) Putra House that is registered under both of their name was purchased on 02.04.2001 [(SPA, Part B) - 
pages 143-152 BOD)] and the property is currently charged to CIMB Bank;

(ii) Putri Apartment that is registered under both of their names was purchased on 30.11.2002 [(SPA, Part B) - 
(pages 127-140 BOD)] and the property is currently charged to Maybank;

(iii) A BMW car that was registered under her name (Part B) - (pages 52-58 BOD)];

(iv) A Honda City car that was registered under PW’s name [(Part B) - (pages 41-46 BOD)];

(v) RH’s EPF and investments/funds Public Mutual shares that was purchased by RH using RM40,000.00 of 
his EPF money, and loan of RM200,000.00 form Bank Rakyat which was used to buy commodities (palm 
oil).

PW is claiming that the half share belonging to or registered in the name of RH for both of the immoveable 
properties shall be immediately assigned and held on trust for the said children but subject to the express terms of a 
Trust Deed and shall forthwith be transferred to the said children after they have turned 21 years old.

[9]RH in his evidence stated that his relationship with PW had been estranged as early as 2003 when they both 
wanted to pursue for a divorce back then. In 2005, he took up a Voluntary Separation Scheme from his employment 
then, and since their marriage got worse, he accepted the offer to be relocated in Penang and eventually later 
joined the present company and moved to Kuala Lumpur. All this while PW stayed with the said children in Kulai, 
Johor. In his evidence, he argued that he can’t afford to pay what PW is claiming as he is only working as an 
Assistant Manager earning a monthly gross income of RM14,597.00 with a take home pay of RM8,906.35, 
supported by his salary slips from January until March 2019 [(exhibit D1) - (pages 4-6 Bundle D)] and his salary 
slips for the year 2016 [(IDD4) - (pages 226-236 Bundle D)], his salary slips for the year 2017 [(IDD3) - (pages 237- 
247 Bundle D)] and his salary slips for the year 2018 [(IDD2) - (pages 247- 259 Bundle D)].

[10]RH said that he provided money for household expenses and for the said children’s expenses from 2005 until 
today. In 2016 he gave PW RM5,000.00 and in 2017 and 2018 he reduced it to RM4,000.00 and from this year he 
further reduced it to RM3,500.00. He also claimed to transfer money periodically if requested by PW for books, 
birthday celebrations and treats. Apart from the RM3,500.00 that he gave, he also pays RM850.00 for the Putra 
house and RM620.00 for both cars and cash of RM100.00- RM300.00 when requested by PW or the said children. 
Since he can’t now afford to pay for the BMW car, he had since surrendered the said car to the bank in April 2019. 
He argued that as for his own wellbeing, he is also paying RM1,400.00 for his accommodation, RM150.00 for car 
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park. The said children are covered by medical insurance and he further claimed to have huge debts to pay and 
therefore he can only afford to pay PW and the said children RM3,500.00 per month.

[11]He argued that the loan of RM200,000.00 which he took from Bank Rakyat is not to buy shares as claimed by 
PW but a personal loan and this is supported by a letter form Bank Rakyat [(IDD13) - (pages 291-293 Bundle D)]. 
RW2 who is a bank officer from Bank Rakyat confirmed that RH had taken a personal loan form Bank Rakyat and 
not to buy shares as stated in the offer letter from Bank Rakyat (exhibit D11).

[12]As for the properties, RH agreed that his half share to the Putra house be given to the said children and he will 
hold it on trust for them and will transfer the said house to them when they are 21 years old. While for the Putri 
Apartment, he suggested for it to be sold off and the net proceed to be divided equally between PW and him. He is, 
however, not agreeable with PW’s claim to the Public Mutual Fund because he had used his EPF money to buy 
those shares and he is unable to determine the profit of those shares in the future. He asserts that he needed that 
for his old age.

SUBMISSION BY THE PETITIONER WIFE (“PW”)

[13]She argued as follows:

(a) Maintenance for the petitioner wife
(i) She is seeking for spousal support against RH for causing the breakdown of the marriage. I was 

alluded to section 77 of LRA which could be read together with Section 78 of the same Act, in that in 
assessing the amount of maintenance to be paid by a man to his wife or former wife, “the court shall 
base it’s assessment primarily on the means and needs of the parties regardless of the proportion such 
maintenance bears to the income of the husband, but shall have regard to the degree of responsibility 
which the court apportions to each party for the breakdown of the marriage (see Parkunan Achulingam 
v Kalaiyarasy Periasamy  (2004) 7 CLJ 175). My attention was also drawn to the Court of Appeal’s 
decision in Sreedevi Naidu T Sree Ramalu Naidu v Eelasegeran T Nadarajah & Anor  (2016) CLJ 538, 
where Vernon JCA [now FCJ] has stated inter alia:

“ As a starting point, it is useful to reiterate that the term maintenance in ss. 77 and 92 of the LRA 1976 
should be construed widely as it signifies any form of material provision that will enable the wife and 
children, if any, to be placed in a position to enjoy the same standard of living as they did during the 
subsistence of the marriage…”

(ii) In deciding the issue of maintenance, the means and needs of the parties are relevant considerations. 
As such, RH’s income, bank accounts and any other assets that he has is highly relevant to assist the 
Court in making a proper assessment of the quantum of any maintenance for PW (see Ng Hui Ming v 
Choong Fook Peng & Anor  [2013] 1 LNS 1205);

(iii) She further argued that even though a Notice to produce was served on RH, he had stubbornly refused 
to make a full and frank disclosure of his income and material financial assets to enable the court to 
assess his means in order to pay the spouse’s maintenance and the maintenance for the children. As 
required by the said notice, he was supposed to disclose all his moveable assets, the full particulars of 
his saving and current bank accounts together with latest 6 months bank statements for the said 
accounts, the relevant statements for his EPF account No 13315648 for the year 2018 and 2019, full 
disclosure of his withdrawal of RM 200,000.00 being a loan granted by Bank Rakyat Bhd some time in 
November 2017, all relevant credit card statements pertaining to his monthly personal expenses;

(iv) He however, had only produced his BSN credit card statement for the month of March, May and June 
2018, the full value of his investments in Public Mutual which the RH had invested in the Public 
Regular Savings fund and Public Far East Select Fund. Not only did he refused to make a full and 
frank disclosure of his moveable assets aforementioned, but he had also refused to disclose his 
monthly income or salary to the court and had only produced the statement for the months of April and 
May 2019 which confirmed his salary of RM 15,508.00 [exhibit P 21] towards the end of the trial;

(v) Therefore, his evidence that he was earning a monthly income of RM 14,172.00 in 2017 was 
misleading and not true. Prima facie evidence is RH’s EA forms [ Exhibits 19A & 19B] which clearly 
confirmed that his annual income for 2017 and 2018 were RM 202,689.54 and RM 201,888.09 
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respectively which shows that RH’s monthly salary was more than RM 16,000.00 in 2017 and 2018. I 
was also referred to Valentine Kho Hang Cheng v Mok Lai Sim  [2011] 1 LNS 1479 that ruled that the “

Penerimaan e-B Bagi Tahun Taksiran” can be used by the court to assess the true salary of PH;

(vi) She submitted that this court must draw an adverse inference against RH and make a finding that the 
RH’s monthly salary for 2019 is more than RM 15,508.00 and not otherwise. In Sreedevi Naidu T Sree 
Ramalu Naidu v Eelasegeran T Nadarajah & Anor, CA (supra), it was held that:

“...even though the first respondent was served with a Notice to produce relating to his income and other 
financial information, the first respondent had refused to produce any documents. He has even refused 
to produce his EPF statement; the said non-disclosures are material non-disclosures relating to the first 
respondent’s financial situation. The material non-disclosure indicates that the first respondent is 
deliberate, dishonest and lacking bona fide’s ... In all the circumstances, we think that the court is entitled 
to draw an adverse inference about the first respondent’s income and other financial information on 
account of his failure to make full and frank disclosure (s.114(g) of the Evidence Act 1950”.

My attention was drawn to Parkunan Achulingam v Kalaiyarasy Periasamy (supra) where the 
court had cited and followed the case of Re Borthwick (Deceased), Borthwick v. Beauvais  [1949] 
Ch 395 at p. 401, Harman J in his speech had said:

“that maintenance is the only thing you can look at. What does that mean? It does not mean that 
you can only give the dependent just enough to put a little jam on his bread and butter. It has been 
already held that what is reasonable for one may not be reasonable for another.

It must depend on the circumstances of the case. It certainly depends to some extent on the 
circumstances of the widow, but I think it may also depend on the circumstances of the testator, that 
is to say, whether he died a rich man or no, because a rich man may be supposed to have made 
better provision for his wife’s maintenance than a poor one. Maintenance does not only mean the 
food she puts in her mouth it means the clothes on her back, the house in which she live, and the 
money which she has in her pocket, all of which vary according to the means of the man who 
leaves a wife behind him. I think that must be so. Maintenance cannot mean only a mere 
subsistence. The learned Judge has also cited and followed the decision of the Supreme Court of 
Victoria’s case of Lumsden v. Lumsden  [1963] 5 FLR 388 at 394 wherein Herring CJ, Dean and 
Gowans JJ held: In the second place in awarding maintenance the court endeavours, subject to 
the Husband’s financial position, to place the wife in a position to enjoy the same standard of living 
as she did during the marriage”.;

(vii) The admission of RH that he was in fact giving PW a monthly amount of RM 5000.00 in 2016 and the 
sum of RM 4000.00 in 2017 and 2018 during the marriage must be taken cognizance of. RH also did 
not deny the fact that he had reduced the spouse’s maintenance to RM 3,500.00 after PW had filed the 
Divorce Petition in October 2018. She therefore argued that section 58 of the Evidence Act, 1950 is 
also applicable.

(b) Maintenance for the said children
(i) PW is also seeking for children support under section 92 and 93 LRA. I was alluded to the case of Loh 

Kwee Eng v Phua Nai Peng  [2011] 1 LNS 821 where the court had allowed a higher child 
maintenance in the light of the fact that the third child was schooling in a secondary school and had 
incurred higher cost. My attention was also drawn to Sivajothi alp K. Suppiah v. Kunathasan all 
Chelliah  [2000] 3 CLJ 175, where it was held:

“Maintenance signify any form of material provision that will enable an adult to live a normal life and a 
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child to be brought up properly. Thus maintenance cannot mean only mere subsistence, i.e., the food 
she puts in her mouth but also means the clothes on her back, the house in which she lives and the 
money which she has to have in her pocket, all of which vary according to the means of the man who 
leaves a wife behind. Moreover, it is settled law that it is the duty of the father to maintain the standard of 
living the children had enjoyed in the past, i.e., during the existence of the marriage”;

(ii) My attention was also drawn to section 93 of LRA, that the court may at any time order a man to pay 
maintenance (a term which signifies a very wide scope) for the benefit of his child. Signifying any form 
of material provision that will enable an adult to live a normal life and a child to be brought up properly. 
In this regard there is no rule of law limiting the arrears of maintenance. The admission of RH that he 
had in fact been giving maintenance of RM 3,500.00, must be taken cognizance of under section 58 of 
the Evidence Act, 1950.

(c) Matrimonial assets
(i) I was referred to Loh Kwee Eng v Phua Nai Peng  (2011) 1 LNS 821 where section 76 of the LRA was 

held to empower the court to order the division of matrimonial assets. The court shall have power, 
when granting a decree of divorce or judicial separation, to order the division between the parties of 
any assets acquired by them during the marriage by their joint efforts or the sale of any such assets 
and the division between the parties of the proceeds of sale, the extent of the contributions made by 
each party in money, property or work towards the acquiring of the assets, any debts owing by either 
party which were contracted/or their joint benefits, the needs of the minor children, if any, of the 
marriage, and subject to those considerations, the court shall incline towards equality of division.

(ii) RH had purchased two motor vehicles, a BMW 318i and a Honda City during the marriage. Both cars 
were registered in the name of PW, while RH had admitted that he was fully responsible for the 
monthly repayment for both vehicles. During the trial, RH had admitted during his cross examination 
that he had surrendered the BMW sometime in April 2019 with an outstanding loan of RM 53,066.79 
with accruing interests of 8% per annum until full settlement. The bank had auctioned off the said 
BMW. He had also admitted that he had defaulted or ceased to pay for the loan repayment of the 
Honda City thereby accumulating an arrears amounting to RM 7,470.00 [as at July 2019] to Hong 
Leong Bank Bhd since November 2018. Doubtful of the said evidence, PW drew my attention to Ngai 
Fong Lan (P) & Anor v. Li Chee Loong  [2018] 1 LNS 1561, where it was stated that:

“This Court is doubtful of the oral testimony of DWI as she was evasive and defensive when questions 
were put to her during cross examination. She denied that there was anything unusual in the transaction 
was although what the defence did allegedly inconsistent with the payment of the impugned SPA.

(iii) RH had lied in his witness statement where his answers were materially inconsistent to his answers 
given during cross examination. In fact, both the Respondent’s oral evidence in his cross examination 
and his answers in his witness statement could not be readily reconciled with the contemporaneous 
documents produced in the court. My attention was also drawn to Khoon Chye Hin v. Public Prosecutor  
[1961] 1 LNS 41, where Thompson CJ had said as follows:

“If a witness demonstrably tells lies on one or two points then it is clear that he is not a reliable witness 
and as a matter of prudence the rest of his evidence must be scrutinised with great care and indeed with 
suspicion.”;

(iv) RH was not truthful about his investment of unit trusts in the Public Mutual. RH had continued to lie to 
the court during his cross examination until the counsel for PW demonstrated that RH had in fact 
invested in two (2) types of unit trusts with Public Mutual vis-a-vis the documents produced in the court. 
I was alluded to Lim Kuen Kuen v Hiew Kim Fook & Anor  [1994] 3 CLJ 471, where Mohd Hishamudin 
JC (as he was then) had made reference to the judgment by Chang Sek Keong J in the case of Ong 
Chin Ngoh v Lam Chin Kian  [1992] 2 SLR 414 which is quoted as follows:

“CPF (Central Provident Fund) contributions are compulsory. They are part of the wages or salaries of 
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workers and employees. They constitute a valuable source of funds upon their retirement, whether for 
themselves alone or for themselves and their families. They are matrimonial assets if acquiring during 
the marriage. “

I was also alluded to Koay Cheng Eng v Linda Herawati Santoso  [2004] 6 MLJ 395;;  [2005] 1 CLJ 
247;;  [2004] 6 AMR 359], where Hashim Yusoff JCA, ruled that the Respondent wife was entitled 
to half of the Appellant husband’s shares which he had invested in a company;

(v) PW submitted that she had successfully discharged her onus of proof that she is entitled to claim for 
spousal maintenance, child support for her two children and for the division of the matrimonial assets 
as pleaded premised on the evidence and arguments before the court. It is untenable for RH to argue 
that he cannot afford to maintain PW and the said children or provide material provision that will enable 
the wife and the said children to be placed in a position to enjoy the same standard of living as they did 
during the existence of the said marriage.

SUBMISSION BY THE RESPONDENT HUSBAND (“RH”)

[14]He argued as follows:

(a) I was alluded to Wong Chong Kiew v Lee Hock Seng  [2019] MLRHU 630 where it ruled that that the legal 
burden to prove the case (on a balance of probabilities) lies with PW pursuant to section 101 and 103 
Evidence Act1950 [Act 56]. The learned counsel argued that since the dissolution of the marriage and 
custody of the children is agreed, therefore the only contentious issues remaining are only regarding 
maintenance and division of matrimonial assets.

(b) Child maintenance
(i) My attention was drawn to the means test by the learned counsel. RH had produced the following 

documents to prove his income and he has testified that he has no other sources of income (Q.19). His 
current gross income is RM15,508.00 and net income is RM9,185.00. [(refer pay slips April-July 2019) 
- (exhibit P21)], his EA form for year 2017 (exhibit P19A), CCRIS Report from Bank Negara and EA 
form for year 2018 (exhibit 19B). He tabulated his monthly expenses as follows:

No. Payment Amount [RM] Exhibit

1. Auto deduction for loan from Bank Rakyat 2,300.00 D10

2. Personal loan from RHB 830.00 D5

3. Personal loan from CIMB 2,135.00 D5

4. Credit Card from BSN 300.00 D12

5. Housing loan repayment Putra House 830.00 D5

6. Maintenance to PW - Not disputed 3,500.00 -

7. Rent 1,400.00 D5

Total 11,295.00

(ii) It was argued that RH has produced his best available evidence to show his means and his current 
financial position (outstanding loans and liabilities that must to be settled), and his Bank Negara Credit 
Report (exhibit P20). RH claimed to have been transparent and truthful throughout the trial. He further 
argued that what must be determined is whether with a net monthly income of RM9,185.00, should he 
be ordered to pay RM5,000.00 as spousal support and RM4,000.00 as child maintenance? My 
attention was drawn to Dr Harmeet Kaur P Sokhdeb Singh v Dr. Prasahant Murugiah  [2018] 1MLRHU 
1058 where this court had ruled that maintenance signify any form of material provision that will enable 
an adult to live a normal life and a child to be brought up properly. RH further argued that section 93(d) 
LRA is applicable in relation to the relief prayed for by PW where she appeared as the only witness for 
her case. The said children (aged 16 and 15) who are still schooling, remained under the care and 
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control of PW at the Putra House that is jointly owned by the parties as registered owners. Though he 
had moved out since 2016, he is continuing to service the housing loan. He admitted that in the early 
stages he had given RM5,000.00 to PW as household expenses which was reduced to RM4,500.00 
and currently now is further reduced to RM3,500.00.

(iii) RH argued that when he gave the maintenance, PW had erroneously assumed that the said amount is 
the spouse’s maintenance intended for her. She had admitted that in her answer to Q.19, where RH 
provided money for the children’s expenses whenever they request for money but there was no fixed 
monthly child maintenance. PW did not deny the fact that the RM3,500.00 given was also used for her 
and the said children. He referred to Q.21 of PW’s witness statement and page 161 BOD which shows 
the breakdown of expenses and submitted receipts to support her evidence. He argued that she failed 
to prove her claim that the children need maintenance of RM4,000.00 and therefore submitted that her 
claim of RM4,000.00 for the said children should not be allowed. He is willing to pay RM2,000.00 for 
the said children until they reach 18 years old. I was alluded to the case of Nithiyani Kulaveerasingam 
v. lndran N Jeganathan  [2010] 10 MLRH 105, where Yeoh Wee Siam J said “It is the primary duty of a 
father, and the secondary duty of a mother, to maintain or contribute to the maintenance of his or her 
children” [see Parkunan Achulingam v Kalaiyarasy Periasamy  [2004] 2 MLRH, 38]. He argued that 
with a net monthly income of RM 9,185.00, he has been paying a monthly sum of RM3,500.00 for both, 
PW and the said children without any order from this court and therefore the amount RM3,500.00 as 
maintenance for PW and the said children is reasonable and ought to be maintained.

(c) Spousal Support
(i) Their marriage is 17 years old and parties have separated since 2016. PW in her testimony, at Q.17 

stated that she is a home maker for the past 12 years. RH argued that PW has working experience 
when she was working as a Buying Specialist before and is only 41 years old presently while the said 
children are now 16 and 15 years old, respectively. During cross examination, PW agreed that she 
does not have any evidence in court to prove that she is not fit to work or incapable of earning an 
income. I was alluded to the Court of Appeal’s decision in Gurbachan Sing Wazir Singh v Arnarjit Kaur 
Atma Singh  [2018] 1 MLRU, where it was held that there is no statutory obligation for the husband to 
be ordered to pay maintenance in cases where for instance when the wife is employed or has 
reasonable income or has sufficient assets to sustain livelihood. Section 77 only gives a discretionary 
power to the court to order maintenance. As a rule, discretionary powers cannot be exercised 
arbitrarily. Section 77 read with section 78 do not support unjust enrichment in the wife’s favour but 
requires the court to determine a fair sum if needed by taking into consideration the affordability of the 
husband as well as the quality of life the wife was exposed to during the period of marriage, etc (see 
Koay Cheng Eng v. Linda Herawati Santoso (supra). In the case of Dr. Shameni Pillai v Dr. S 
Arulselvam Sanggilly & Anor  [2010] 3 MLRH 308, it was held that the issue of a fair and reasonable 
maintenance must be determined by reference to the facts and circumstances of each case. The 
power to order maintenance of an ex-wife is a discretionary one which must be made in accordance 
with the general principles. These principles have been generally construed as guidelines and not strict 
rules with universal application. This was aptly pointed out by Lord Denning in Wachtel v. Wachtel  
[1973] 1 All ER 829 at p.830, which held that:

“…the court would emphasise that this proposal is not a rote. It is only a starting point. It will make sense 
in cases where the marriage has lasted for many years and the wife has been in the home bringing up 
the children. It may not be applicable when the marriage has lasted only a short time, or where there are 
no children and the wife can go out to work.”

In the premise, RH submitted that after considering PW’s age, working experience and in absence 
of any evidence to show otherwise, PW can support herself financially. The said children are 
young teenagers, aged 15 and 16, and they need minimal supervision and care while PW can 
secure at least a part time job. He argued further that PW has failed to produce any evidence in 
court to support her claim for spouse maintenance of RM5,000.00 neither did she showed her list 
of expenses to justify her claim of RM5,000.00 as monthly maintenance.

(d) Matrimonial home and assets
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(i) PW is claiming that the half share belonging to or registered in the name of RH for both the 
immoveable properties be immediately assigned and held on trust for the said children subject to the 
express terms of a Trust Deed and shall forthwith be transferred to the said children after they have 
turned 21 years. Using the means test, RH produced documents to prove his income and he has 
testified that he has no other source of income and his current gross monthly income is RM15,508.00 
with a net monthly income of RM9,185.00. (exhibit D21) and EA form (exhibit 19(A-B). During cross 
examination, he testified that he is currently paying for an amount which is more than his earnings 
(refer para 19 above)

(ii) During cross examination he also gave evidence that above amount does not include his current 
rental, car repayment, Taman Putri apartment as he had testified that he has stopped paying for those 
expenses, due to his inability to do so. RH submitted that Bandar Putra house is a property that was 
acquired after the marriage, jointly owned and it is a matrimonial home in which the PW and the said 
children is currently staying in. He is paying for monthly repayment of the housing loan. As parties had 
agreed, RH’s half undivided share in the Bandar Putra house should be held on trust for the said 
children. As for Taman Putri apartment, it is a property that was acquired after the marriage, it is jointly 
owned. He is paying for monthly repayment of the housing loan. As far as this property is concerned, 
he argued that it remains as property intended for investment purposes and was acquired by his sole 
effort. There is no monetary contribution made by PW. RH submitted that this property should be sold 
off and proceeds to be used to pay off the Bandar Putra house;

(iii) As for the car, a Honda City, it was purchased after marriage and was registered under PW’s name. 
RH stated that he contributed financially for the purchase and the monthly repayment of RM830.00. 
This car is presently in PW’s possession and being used as a family car. During the trial, RH agreed 
that PW should keep the said car and she should continue to pay for the said car as she had managed 
to do so since November 2018 (from the time that RH stopped the payment). As for the BMW car, he 
admitted that the said car had been surrendered to the bank and had been auctioned off;

(iv) As for RW’s 50% claim of all money kept in RH’s EPF account, I was alluded to the case of Yap Yen 
Piow v Hee Wee Eng  [2017] 1 MLRA 389, where the Court of Appeal held that Division of assets for 
which one spouse has no immediate right under the law to the asset such as the spouse’s EPF or 
insurance or pension will not fall within the definition of matrimonial property. The assets which s 76(1) 
refers to are movable and/or immovable property which can immediately be divided among the 
spouses. If the EPF monies, etc. are already due to be withdrawn then such assets may fall within the 
provision of s 76(3) of LRA 1976. Even those monies if at all falls within the definition of matrimonial 
assets, it should as far as practicable be reserved partly for the welfare of minor children and/or hold in 
their interest if minor interest is involved. RH argued that PW’s claim for 50% of RH’s EPF should be 
dismissed based on the reason that RH is now 46 years old and the EPF money is not due for 
withdrawal yet, and therefore, PW has no immediate right under the law for his EPF. (see Shireen 
Chelliah Thiruchelvam v. Kanagasingam Kandiah; Sureshan Marcandan (Party Cited)  [2011] 9 MLRH 
797). I was also alluded to Vikkaram Subramaniam v. Yogeswery Sarkqunalinqam  [2018] 2 MLRH 
260, where it was held:

“Based on the legal pronouncements made by the Court of Appeal in Yap Yen Piow v. Hee Wee Eng 
and Oh Leong Thye v. Wong Yoke Kuen & Anor, that had propounded the nexus test (there must be 
enjoyment and use and if there was no enjoyment and/or use for current common purpose, the nexus 
test would not be satisfied), future funds such as EPF, insurance, pension, etc, may not fall into the 
category of matrimonial property. Hence, EPF contributions were not matrimonial property per se but 
discretion and/or empowerment was given to the court to deal with it justly in the circumstances of the 
case pursuant to s 76(3) or (5) of the LRA. (paras 22-23) If the EPF monies were already due to be 
withdrawn then such assets may fall within the provision of s 76(3) of the LRA. However. in the present 
case, PH was only 36 years old and had many more years to come before he was eligible for any 
withdrawal of the EPF account. In this regard, the nexus test had not been satisfied. Considering that, 
the claim for the EPF money was denied. Nevertheless, the law governing EPF did not bar PH from 
naming the children as his beneficiaries.”;

(v) (v) Using the same argument, RH submitted that PW’s claim for his investment with Public Mutual 
Fund ought to similarly be dismissed. PW is also claiming 50% share of RH’s purchase of crude palm 
oil (commodities) using his Bank Rakyat loan. He however argued that Encik Mohd Nazri Bin Abu 
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Bakar (RW2) had testified on behalf of Bank Rakyat that this is a personal loan and not loan to 
purchase commodities and therefore her claim ought to be dismissed as well.

THE LAW

[15]Section 76 of Law Reform (Marriage And Divorce) Act 1976 (“LRA”) has been amended via Act A1546 and 
came into force from 15th December 2018 [PU(B) 697/2018], provides the power of court for division of matrimonial 
assets acquired during the marriage by the joint effort of parties upon granting a decree of divorce or judicial 
separation

“76. Power for court to order division of matrimonial assets

(1) The court shall have power, when granting a decree of divorce or judicial separation, to order the division between 
the parties of any assets acquired by them during the marriage or the sale of any such assets and the division 
between the parties of the proceeds of sale.

(2) In exercising the power conferred by subsection (1) the court shall have regard to:

(a) The extent of the contributions made by each party in money, property or work towards the acquiring of the 
assets or payment of expenses for the benefit of the family;

(aa) the extent of the contributions made by the other party who did not acquire the assets to the welfare 
of the family by looking after the home or caring for the family;

(b) Any debts owing by either party which were contracted for their joint benefit;

(c) The needs of the minor children, if any, of the marriage,

(d) the duration of the marriage;

and subject to those considerations, the court shall incline towards equality of division;

(3) (deleted by Act 1546).

(4) (deleted by Act 1546).

(5) For the purposes of this section, references to assets acquired during a marriage include assets owned before the 
marriage by one party which have been substantially improved during the marriage by the other party or by their 
joint efforts.”

Section 77 provides to the power of court to order maintenance of spouse as follows:

“77. Power for court to order maintenance of spouse

(1) The court may order a man to pay maintenance to his wife or former wife: -

(a) during the course of any matrimonial proceedings;

(b) when granting or subsequent to the grant of a decree of divorce or judicial separation;

(c) if, after a decree declaring her presumed to be dead, she is found to be alive.

(2) The court shall have the corresponding power to order a woman to pay maintenance to her husband or former 
husband where he is incapacitated, wholly or partially, from earning a livelihood by reason of mental or physical 
injury or ill-health, and the court is satisfied that having regard to her means it is reasonable so to order.”

FINDINGS OF THIS COURT

[16]In writing this judgment, I will refer to the claim by PW and to RH’s reply simultaneously, to save time and to 
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avoid repetitions, duplicated arguments and reasonings.

DISSOLUTION OF THE MARRIAGE

[17]I refer to PW’s prayer 14 (a) and RH’s reply at prayer 13. In the present case, PW had filed this single petition 
for divorce alleging that the marriage had broken down irretrievably, the parties to the marriage had lived apart for a 
continuous period of more than two years immediately prior to the filing of this single divorce petition and attempts 
at reconciliation had failed and parties have agreed to divorce. I hold that the marriage between PW and RH had 
irretrievably broken down and I therefore decreed that the marriage be dissolved and this decree nisi shall be made 
absolute immediately.

CUSTODY, CARE AND CONTROL OF THE SAID CHILDREN

[18]I refer to PW’s prayer 14 (b) and RH’s reply at prayer 13, where PW is claiming that sole custody, care and 
control of the said children be given to her and RH is given reasonable access. RH agreed, and therefore, I have 
ordered that sole custody, care and control of the said children be given to PW while RH is given reasonable 
access.

MAINTENANCE OF PETITIONER WIFE

[19]I refer to PW’s prayer 14 (c) and RH’s reply at prayer 14, where PW is claiming RM5,000.00 as spousal 
support/maintenance. RH in his reply disagreed and has proposed to pay PW RM1,500.00 as spousal support. The 
law is trite that a man is bound to provide maintenance to his wife or former wife in the situations mentioned in 
s.77(1) (a-c) of the LRA. In Sivajothi A/P Suppiah V Kunathasan A/P Chelliah (supra), the court looks at the 
nature of maintenance as a “form of material provision that will enable an adult to live a normal life…”. I refer to 
Wong Kim Foon  [1998] 1 MlJ 359 & Koay Cheng Eng V Linda Herawati (supra) where the court held the where 
a wife is gainfully employed it does not disentitle her to maintenance, nevertheless the quantum of that amount may 
be reduced. Having regard to the cause of the breakdown of this marriage, duration of marriage, earning capacities 
and lifestyle of this family. In the circumstances, it is my considered view and I have so ordered that PH is to pay a 
monthly maintenance of RM1,500.00 as maintenance of RW from the date of this order until such time as she 
remarries. In arriving at this decision, I took into consideration the following:

(i) Part VII of LRA empowers the court to order for maintenance for the spouse. In this case, PW in her 
pleadings is claiming RM5,000.00 from RH as her maintenance. PW in her evidence stated that she is a 
stay home mother and wife where RH used to give her RM5,000.00 as maintenance. I find that PW had not 
been able to satisfy her burden to substantiate her claim of a monthly maintenance of RM5,000 per month 
from RH. There is no reasonable and/or pursuasive evidence except for her bare statement in claiming this 
amount for her maintenance;

(ii) I agree with the submission by RH that she had failed to distinguish that the maintenance paid was 
intended for her and/or that of the said children;

(iii) In the circumstances of the case, I take cognizance of the proposal by RH that spousal maintenance be set 
RM1,500.00, and I hold it to be fair and reasonable in the circumstances.

[20]Further, in determining the means and needs of the parties, the law is clear that the court ought to look at the 
earning capacities of the parties. It is also recognized by the court that the earning capacity of the wife must also be 
considered. In GCC v CCC & Anor  [2016) MLJU 377, the court dismissed the wife’s application for maintenance on 
the basis that the wife can earn for her own needs while the husband is made to pay the child’s maintenance. In 
Choong Yee Fong v. Ooi Seng Keat  [2006] 5 CLJ 144, the court held that the petitioner who was 41 years of age, 
able bodied and until her alleged unemployment in 2001 was earning a salary of RM1, 800 per month certainly has 
earning potential with relevant past working experience which helps to enhance her earning power in the market 
work force. In the present case, PW was working with a company in 2005 as a Buying Specialist [(refer pages 124-
125 BOD) - (Part B)] but opted to be a stay home mother because they had problems with the maid and the 
babysitter. In Tay Chong Yew & Anor v. Onn Kim Muah  [2016] 2 CLJ 20, the Court of Appeal had considered the 
respective incomes of both parties and held that: -

“We were of the view that the learned trial judge had failed to fully appreciate the fact that the first appellant is not in the 
position to be gainfully employed, is incurring high expenditure in medical bills and recuperative costs, As such, it is clear 
that the Petitioner is fully capable of supporting and maintaining herself without the financial support from the Respondent. 
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Besides that, the Petitioner has failed to adduce any evidence to prove that she is of immediate need of such exaggerate 
amount of RM 6,000.00 as wife maintenance per month”.

[21]In the premise, it is my considered view that PW who is now 41 years old with the said children who are now in 
their teens has the means and opportunity within the contemplation of section 78 of LRA, to endeavour to be self-
sufficient and self-reliant to which her claim for maintenance to support herself must necessarily be reduced from 
RM5,000.00 as claimed to RM1,500.00 as agreed by RH, which I find to be fair and reasonable on the facts of the 
case.

MAINTENANCE OF THE SAID CHILDREN

[22]I refer to PW’s prayer 14 (c) and RH’s reply at prayer 13, where RH has agreed to maintain the said children at 
RM2,000.00 (for both children) until they are 18 years old and has also agreed to pay for their education until 
tertiary level or first degree after taking into consideration his employment benefits offered to children of employees. 
In Leow Kooi Wah v Philip Ng Kok Seng  [1997] 3 MLJ 133, Mahadev Shankar J said:

“(3) In quantifying the maintenance payable, the court is required by s 78 of the Act to base its assessment on the means 
and needs of the parties, regardless of the proportion such maintenance bears to the parties’ income but having regard to 
the degree of responsibility which the court apportions to each party for the breakdown of the marriage.

After considering the financial situation of the parties, the age and requirements of the said children, I am satisfied 
that a reasonable sum of maintenance RH should pay for the said children is RM2,000.00 each and I have so 
ordered until they attained the age of 18 or until they complete their tertiary education. Payments to be made before 
7th of every month, effective from the date of this order. The learned counsel for PW submitted that RH in his 
witness statement at Q.35 admitted that he gave RM3,500.00 monthly for the said children’s maintenance and 
therefore section 58 of Evidence Act 1950 is applicable and RH’s admission is acceptable.

[23]I refer to PW’s breakdown of monthly allowances for RM3500.00 given by RH to her every month [(refer to page 
161 BOD) - (part B)]. It is to be noted that PW was not tested challenged and/or cross examined regarding the said 
breakdown of monthly allowances and therefore it can be safely accepted as the truth in the matter. Especially as to 
Q.37 where RH admitted that he gave PW monthly allowances and there was no practice of giving PW separately 
for her expenses and how she spent the money was not within RH’s knowledge. From the breakdown, PW has 
consistently maintained that the amount is not enough for the said children’s expenses.

I went through the documents for the monthly breakdown expenses from pages 161-167 BOD - Part B. Clearly the 
eldest daughter is doing well academically but however, because of financial constraints, PW could not afford to 
send the second daughter for more tuition classes and can only afford to send her for 2 classes. Therefore, I am of 
the considered view that the said amount ordered is fair and reasonable in the circumstances and that it will 
facilitate better opportunities for the said children to do better in their studies.

MATRIMONIAL HOME AND ASSETS

[24]I refer to PW’s prayer 14 (e-f) and RH’s reply at prayer 16 and 17, where PW is claiming for RH to transfer his 
half share of the Putra House and Putri Apartment upon trust in favour of the said children and to continue servicing 
the loans to the banks/finance company. RH in his reply has agreed to hold his half share of the Putra House upon 
trust in favour of the said children with him as the trustee and for the Putri Apartment to be sold off and the net 
proceed to be used to pay off the said Putra House.

[25]In Balakrishnan a/l Kaliappan v Shameena a/p Nathesan  [2019] MLJU 288 (an appeal against the decision by 
this court) the Court of Appeal in dismissing the appeal by the respondent husband, had distinguished the meaning 
of matrimonial home and matrimonial assets and said as follows:

“Entitlement and division of the matrimonial home

[4] We have intentionally use the words ‘matrimonial home’ and not “matrimonial property or asset” to describe this house 
which was registered under the wife’s name and bought vide a sale and purchase agreement dated 4/3/2009 from … which 
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was 2 years before the marriage was registered. This is simply because a matrimonial home may not necessarily be a 
matrimonial property or asset which the court has the power to order division of under section 76(1) of the LRA in that a 
place where the parties cohabitated after the marriage may not be in their names, either solely or jointly but could be one 
which belongs to either of their respective families or even rented. ….

[5] It is of course specifically provided under section 76(5) of the LRA that assets acquired during a marriage includes the 
ones acquired before the marriage by one party but which “have been substantially improved during the marriage by the 
other party or by their joint efforts …”

In Oh Leong Thye v Wong Yoke Kuen & Ors  [2017] 1 LNS 526, the Court of Appeal held that:

“11(i) In dealing with matrimonial assets, it is incumbent upon the court first to identify the category of assets which will 
have to be dealt under LRA 1976, in particular (i) section 76(1); (ii) section 76(3); (iii) section 76(5). In addition, we must 
take into consideration the minor interest as provided for under sections 76(2)(c) and 76(4) (b).”

In Yap Yen Piow (supra), the Court of Appeal has classified matrimonial assets into two categories as follows: -

(ii) Matrimonial property which will fall under s. 76(1);

(ii) Non-matrimonial property which will fall under s. 76(3) and/or (5) of the LRA 1976. Whether it is a 
matrimonial or non-matrimonial property, both will fall under the caption of matrimonial assets.

[26]However, since section 76 LRA had been amended with the deletion of section 76(3), presently therefore, the 
non-matrimonial assets are as specified under section 76(5) LRA, which provides that assets acquired during a 
marriage includes assets owned before marriage by one party which have been substantially improved during the 
marriage or by their joint efforts. The Court of Appeal said joint efforts need not necessarily be in monetary terms 
but should include consideration in kind. When it relates to matrimonial property (or home), i.e., the house (one or 
several) and all movable and immovable assets in the house or having nexus to the house, such as a car, etc. 
which is meant to be used by the family, the courts have generally acknowledged that it falls under matrimonial 
property which will fall under s 76(1) of the LRA 1976, provided it was acquired by the joint efforts of the spouses 
though one spouse may not have contributed in cash but the consideration may have been in kind.

[27]Anchored on the foregoing position of the law I will proceed to identify the category of assets as provided for 
under the amended section 76 LRA, i.e., matrimonial assets which fall under section 76(1) and non-matrimonial 
assets which fall under section 76(5). The assets are as follows:

A. THE PUTRA HOUSE

(i) It is not in dispute that the parties had resided in the Putra House until RH elected to move out sometime in 
2016 leaving PW to continue staying there with the children till today. The Putra House was purchased on 
30.11.2002 and is registered in the names of the parties (co-proprietors). PW in her pleadings is claiming 
the half share belonging to or registered in the name of RH and for it to be immediately assigned and held 
on trust for the said children and shall forthwith be transferred to the said children after they have turned 21 
years old subject to the express terms of the trust.

(ii) Though RH argued that PW did not contribute to the purchase of the Putra House but he conceded that the 
Putra House is the matrimonial home and he is willing to transfer and hold his half share to the Putra 
House on trust for the said children until they attained the age of 21;

(iii) I refer to section 76 (1) LRA where it provides that the court shall have power, when granting a decree of 
divorce or judicial separation, to order the division between the parties of any assets acquired by them 
during the marriage or the sale of any such assets and the division between the parties of the proceeds of 
sale and the extent of the contributions made by the other party who did not acquire the assets to the 
welfare of the family by looking after the home or caring for the family;

(iv) In the present case, I take note that PW and RH had been married for 17 years. PW is a stay home mother 
raising 2 daughters who are still minors. RH has agreed to maintain the said children and has also agreed 
to pay for the said children’s education until they complete their tertiary level education or first degree. In 
my considered view, a proper and just order in the circumstances of this case is for RH to transfer his 
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undivided half share of the Putra property (in escrow) effective from the date of this order. It is further 
ordered that PW shall be solely responsible to either continue paying the loan or she can redeem the said 
property plus all related cost.

B. THE PUTRI APARTMENT

(i) For the Putri Apartment, it is obvious that parties had never stayed in this apartment and according to RH, 
the purchase was for an investment which was disputed by PW. The learned counsel for PW submitted 
that the Putri Apartment was not purchased for an investment it was purchased earlier. I refer to pages 
127-133 BOD, it expressly confirmed that the Putri Apartment was purchased on the 2.4.2001 which was 
before the purchase of the Putra House. Hence justice in this case would be served if the undivided half 
share of RH should go to the children since RH had submitted that the children maintenance should cease 
when the said children attained their 18th birthday soon.

(ii) From the facts of the case, it is my considered view that the Putri Apartment was clearly acquired for the 
purpose of investment which will benefit the family in the future. I agree with the observation by my learned 
brother Abu Bakar J (as he then was) in Shantini Pillay Naranyanasamy Pillay v Kanna Dassan 
Narianasamy  [2018] MLRHU 974 who held:

“that during the subsistence of a marriage, the expression ‘matrimonial assets’ refers to the matrimonial home 
and everything which is put into it by either spouse with the intention that their home and chattels should be a 
continuing resource for the spouses and their children to be used jointly and severally for the benefit of the 
family as a whole. It matters not in this context whether the asset is acquired solely by the one party or the 
other or by joint efforts. Whilst the marriage subsists, these assets are matrimonial assets”

Since the Putri Apartment was purchased during the marriage, it clearly falls within the category of 
matrimonial asset and the court shall incline towards equality in distribution. In the circumstances of the 
present case however, I have to consider that there are two minors and since custody, care and control 
of the said children is given to PW it is fair that PW be given a bigger share of that distribution and I 
have also ordered that the Putri Apartment be sold within 6-12 months, from the date of this order and 
the net proceed to be divided between the parties with a ratio of 75% for PW and 25% for RH. Parties 
are given the option to buy out the share of the other at the rate as ordered;

(iii) I refer to the decision of this court in LCY v TWY  [2018] 1 LNS 883 where in that case I had ordered that 
custody, care and control of the two minors in the marriage be given to the Respondent Wife and she was 
entitled to 50% share in the matrimonial home. On appeal, the Court of Appeal reversed the said decision 
and instead awarded custody, care and control of the said two minors to the Petitioner Husband and held 
that by section 76(2) of the LRA, in exercising the power of the court to order division of matrimonial 
assets, the court shall have regard to the extent of the contributions made by each party and the court took 
into account the extent of RW’s contribution and decided that what is reasonable would be for RW to be 
granted 25% of the current market value of the matrimonial home. It is to be noted that the court had 
placed emphasis on contribution in kind and the duration of marriage and interest of minors;

(iv) In the present case, parties had been married for 17 years, PW is a stay home wife and mother and there 
are two minors. In light of the foregoing it is my considered view that PW ought to be given 75% net share 
from the sale of the Putri apartment which in the circumstances of the case is fair and reasonable and is in 
line with section 76 of the LRA as well as the position taken by the Court of Appeal in LCY v TWY (supra).

C. CARS

(i) I refer to PW’s prayer 14 (g) and RH’s reply at prayer 18 as regards to the issue of the two motor vehicles 
(BMW 318i and Honda City);

(ii) RH had claimed that he paid the deposit and had been paying the monthly instalments for both cars. 
However, because he can’t no longer afford to pay, the BMW had been surrendered to the bank. He 
admitted that he had defaulted in the payment for the Honda city and PW was the one who has been 
paying for it since as it is their family car;

(iii) These cars are matrimonial assets and I have ordered that since the BMW had been returned to the bank 
and auction off, it is my order therefore, that any outstanding/shortfall as a consequence of the said 
disposal by the bank, shall be borne by RH. As for the Honda City since it is registered under PW’s name 
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and she has been paying for the monthly instalment (since assuming responsibility due to RH’s default), it 
is my order that she continue paying the loan inclusive of any outstanding, to the relevant bank/finance.

D. EPF MONEY AND TRUST FUNDS

(i) I refer to PW’s prayer 14 (h-i) and RH’s reply at prayer 19. PW’s is claiming 50% of RH’s EPF money (at 
the date of this order) which was kept with EPF in accordance with section 53A of Employment Provident 
Fund Act 1991 and I have allowed this claim. I was alluded to Koay Cheng Eng v Linda Herawati Santoso 
(supra), CA and Ching Seng Woah v Lim Shook Lin  [1997] 1 CLJ 375 which affirmed that EPF is 
matrimonial asset and half of the monies standing to the husband’s EPF account as the date of divorce, be 
paid to the wife when it is paid to the husband when he attains the age of withdrawal. I refer to section 53A 
of EPF Act which provides as follows:

“S.53A (1) Notwithstanding section 51, when an order is issued by a court that part of the sums of money 
standing to the credit of a member of the Fund is matrimonial asset, the Board may, after being served with 
the sealed order, transfer the sum of money as ordered by the court from the account of a of the Fund into 
the account of the receiver named in the order subject to any terms conditions as prescribed by the Board.

(2) The Board shall postpone such transfer under subsection (1) if an order, appeal or any process of court 
proceedings which prevents the execution of the order under subsection (1) is served on the Board.

(3) Notwithstanding subsections (1) and (2), the transfer of credit from the account of a of the Fund into the 
account of the receiver named in the order is subject to the amount standing to the credit of such member of 
the Fund at the date of the transfer is made.

(4) For the purpose of subsection(3), “the date of the transfer” means the date on sums of money is debited 
from the account of a member of the Fund.”

(ii) I have also allowed in part of PW’s claim and allowed 50% of RH’s share in the Public Mutual Fund (Public 
Far East Select Fund and Public Regular Saving Fund) to be transferred to PW and to be calculated up to 
the date of this order. It is my considered view and rightly so that RH had during this marriage, invested in 
those trust funds for the benefit of the family and they are matrimonial assets for all intent and purposes. 
“Matrimonial assets” refers to everything which is put into it by either spouse with the intention that the 
investment should be a continuing resource for the benefit of the entire family. It matters not in this context 
whether the asset is acquired solely by the one party or the other or by joint efforts. Whilst the marriage 
subsists, these assets are matrimonial assets (see Shantini Pillay Naranyanasamy Pillay v Kanna 
Dassan (supra).

COUNTER CLAIM RH

[28]RH had filed a counter claim against PW.

(i) Prayer 20, RH repeated para 1-17 of his reply to the petition, which I have already addressed. As for 
prayer 21, 22, 23, 25 and 26, I hold it to be a repetition of the reply to the petition by PW;

(ii) I find RH has failed to prove his counter claim and I have dismissed prayer 21, 22, 23, 25 and 26 except for 
prayer 24, where RH has prayed that the Honda City will remain with PW and for her to continue paying for 
the said car which I find it to be fair and reasonable in the circumstances of the case.

CONCLUSION

[29]Considering the foregoing and after closely examining all evidence adduced before me, I allowed part of PW’s 
claim against RH with cost of RM8,000.00 awarded to PW and I have also allowed part of RH’s claim against PW, 
with no order as to cost.

End of Document
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