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Reference 

 

This is a reference made under section 20(3) of the Industrial Relations Act 1967 (the 

Act)  arising out of the dismissal of Devani a/p Sreenivason (hereinafter referred 

to as "the Claimant") by ITP Sdn. Bhd. (hereinafter referred to as "the Company") 

on 01.10.2020. 

AWARD 

 

[1] The Ministerial Reference in this case required the Court to hear and determine 

the Claimant's complaint of dismissal by the Company on 01.10.2020. 

 

Preamble  

 

[2] The Court decided to hear this Ministerial Reference on 28.06.2022 after being 

assured that the Company had been served with the Notices of e-Mention (Form F(t)) 

and Hearing (Form G) of the Industrial Court Rules 1967 (the Rules).  

 

[3] Nevertheless, the Company's representative failed to attend all the e-mentions 

or appear in Court for the hearing. Despite the reminders sent by the Court, the 

Company had elected to stay away from the mention dates and hearing of the 

Claimant's claim. The Claimant filed her Statement of Case (SOC) and Bundles of 

Documents but the Company failed to do anything including filing of the Statement In 

Reply (SIR) as instructed by the Court through the notices sent. 

 

[4] The following cause papers and documents were filed before this Court by the 

Claimant:- 

 

 (i) Statement of Case dated 29.08.2021; 

 (ii) Claimant’s Bundle of Documents (CLB-1); and 

 (iii) Witness Statement of the Claimant, Devani a/p Sreenivason 

(CLWS-1) 

 

 Ex-Parte  Hearing  

 

[5] On 28.06.2022, the Court decided to proceed with the ex-parte hearing after it 

had given ample opportunities to the Company's representative to appear for the 
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mention dates and hearing. The Company had been duly served with the notice of 

hearing vide Form G dated 07.10.2021 by post.   

 

[6] In making the decision whether to hear this matter ex-parte, the Court has 

considered that it is only fair and in equity and good conscience to the Claimant that 

the hearing did not get further delayed by the Company. The Company had been 

notified in writing on the mention and hearing dates by the Court. It had not made 

any effort to contact the Court or to reply to the Court's notices or to appear in Court 

on any occasion. In the Company's obvious absence, the Court can presume it is not 

interested to reply to this Ministerial Reference especially after the Court had given it 

many opportunities to appear and to file its SIR after the Claimant had filed her SOC.  

 

[7] Consequently, the Court decided to invoke its powers under section 29(d) of 

the Act to hear this case ex-parte, Section 29 (d) and 29 (g) of the Act provides:- 

 

“29.  Power of the Court. 

 The Court may, in any proceedings before it -  

  …… 

(d) hear and determine the matter before it 

notwithstanding the failure of any party to submit any 

written statement whether of case or reply to the 

Court within such time as may be prescribed by the 

President or in the absence of any party to the 

proceedings who has been served with a notice or 

summons to appear. 

 ….. 

(g) generally direct and do all such things as are 

necessary or expedient for the expeditious 

determination of the matter before it.  

 

[8] The Learned Author OP Malhotra in the Law of Industrial Disputes, 

Volume 1, 6th Edition, at page 1062 has highlighted the importance of expeditious 

disposals of industrial relations disputes: - 
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"… if, however, a party willfully absent himself in such a way that the 

adjudication is likely to be impede, or willfully tries to delay or avoid 

the proceedings, the tribunal may fix a preemptory hearing on a 

particular day. After reasonable, notice of hearing has been given to 

the defaulting party, if he still neglects or refuses to attend, the 

tribunal may and ought to hear in his absence. Prompt discharge of 

business is of particular importance before a tribunal adjudicating an 

industrial dispute… 

 

And at page 1063 the Learned Author said as follows:- 

 

"A rule empowering the tribunal to proceed ex parte if a party is 

absent and sufficient cause is not shown for his absence, would not 

enable it either to do away with the inquiry or to straightaway pass 

an award without giving a finding on the merits of the dispute. In 

other words, the absence of a party does not entail consequence that 

an award will straightway be made against him." 

 

[9] In Dawood Khan v. Labour Court [1969] II ILJ 611 (AP) His Lordship 

Chinnappa Redd J held:- 

 
‘Ex-parte’ only means in the absence of the other party. It creates 

a fiction which enables a tribunal to presume that all parties are 

present before it. A fortiori; an adjudicator may imagine that the 

absentee is present and having done so, it may give full effect to 

its imagination and carry it to its logical conclusions.” 

 

The Claimant's Case 

 

[10] The Claimant commenced employment with the Company on 04.01.2018 as an 

Administration Executive in the Human Resources Department for a fixed term 

contract commencing from 04.01.2018 to 31.12.2018 with a monthly salary of 

RM2,700.00. The Claimant’s fixed term contract was continuously renewed from 2018 

to 2020. Her last fixed term contract was from 01.01.2020 to 31.12.2020 and her 

salary was increased to RM3,100.00 (Clause 5(a) of the Contract of Service 
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dated 12.02.2020 at page 14 of CLB-1) and she was also paid a fixed 

administrative allowance of RM300.00 per month (pages 36 to 39 of CLB-1). The 

Claimant was dismissed by the Company effective 01.10.2020 by way of a 

memorandum dated 29.09.2020 stating the Company decided to completely stop 

operation without pay effective 01.10.2020. At the material time, the Claimant held 

the same position and her salary inclusive of the fixed administrative allowance was 

RM 3,400.00 per month. The Claimant disputed the dismissal stating it was in breach 

of natural justice and/or arbitrary and/or unreasonable and/or unfair labour practice 

and/or breach of principle of equity and good conscience.  

 

The duty of the Industrial Court 

 

[11] In the Supreme Court case of Wong Chee Hong v. Cathay Organisation 

(M) Sdn. Bhd [1988] 1 CLJ (Rep) 298 at page 302, the duty of the Industrial 

Court was firmly stated by His Lordship Salleh Abbas LP:- 

 
"When the Industrial Court is dealing with a reference under section 

20, the first thing that the Court will have to do is to ask itself a 

question whether there was a dismissal, and if so, whether it was 

with or without just cause or excuse.". 

 

[12] In the case of Goon Kwee Phoy v. J & P (M) Bhd [1981] 1 LNS 30; 

[1981] 2 MLJ 129, His Lordship Raja Azlan Shah CJ Malaya (as he then was) at page 

136 impressed upon the court its duty and said:- 

 

"Where representations are made and are referred to the Industrial 

Court for enquiry, it is the duty of that court to determine whether 

the termination or dismissal is with or without just cause or excuse. 

If the employer chooses to give a reason for the action taken by him, 

the duty of the Industrial Court will be to enquire whether the excuse 

or reason has or has not been made out. If it finds as a fact that it has 

not been proved, then the inevitable conclusion must be the 

termination or dismissal was without just cause or excuse. 
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The proper enquiry of the court is the reason advanced by it and that 

court or the High Court cannot go into another reason not relied on 

by the employer or find one for it.".  

 

[13] It has been settled that in cases where the dismissal was caused by the 

employer, it is the employer that must discharge the burden of proof that the dismissal 

is with just cause and excuse. This long settled principle was demonstrated in the case 

of Ireka Construction Berhad v. Chantiravathan Subramaniam James 

[1995] 2 ILR 11 wherein the Learned Chairman opined that:- 

 

It is a basic principle of industrial jurisprudence that in a dismissal 

case the employer must produce convincing evidence that the 

workman committed the offence or offences the workman is alleged 

to have committed for which he has been dismissed. The burden of 

proof lies on the employer to prove that he has just cause and 

excuse for taking the decision to impose the disciplinary measure of 

dismissal upon the employee. The just cause must be, either a 

misconduct, negligence or poor performance based on the facts of 

the case. 

 

[14] On the standard of proof applicable, the Court of Appeal in the case of 

Telekom Malaysia Kawasan Utara v. Krishnan Kutty Sanguni Nair & Anor 

[2002] 3 CLJ 314 had laid down the principle that the standard of proof that is 

required to prove a case at the Industrial Court is on the balance of probabilities 

wherein His Lordship Justice Abdul Hamid Mohamad, JCA opined:- 

 

Thus, we can see that the preponderant view is that the Industrial 

Court, when hearing a claim of unjust dismissal, even where the 

ground is one of dishonest act, including "theft", is not required to 

be satisfied beyond reasonable doubt that the employee has 

"committed the offence", as in a criminal prosecution. On the other 

hand, we see that the Courts and learned authors have used such 

terms as "solid and sensible grounds", "sufficient to measure up to 

a preponderance of the evidence," "whether a case... has been made 

out", "on the balance of probabilities" and "evidence of probative 
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value". In our view the passage quoted from Administrative Law by 

H.W.R. Wade & C.F. Forsyth offers the clearest statement on the 

standard of proof required, that is the civil standard based on the 

balance of probabilities, which is flexible, so that the degree of 

probability required is proportionate to the nature of gravity of the 

issue. But, again, if we may add, these are not "passwords" that the 

failure to use them or if some other words are used, the decision is 

automatically rendered bad in law. 

 

Evaluation of Evidence and Findings of Court 

 

[15] Based on the search at the Companies Commission of Malaysia (page 3 of 

CLB-1), the status of the Company shows as still existing and the Company’s Winding 

Up Search Result (page 2 of CLB-1) states that the Company is not wound up. 

However, based on the Court’s records the Company’s representatives had in fact 

failed to attend all the e-mentions scheduled for this case and the case proceeded by 

way of ex-parte hearing after the Court was satisfied that the Company’s 

representatives failed to attend the hearing.  

 

[16] It is undisputed that the Company had vide its memorandum dated 29.09.2020 

terminated the Claimant with effect from 01.10.2020. Hence, the only issue left for 

this Court to determine was whether the Claimant’s dismissal from the employment of 

the Company was with just cause and excuse. 

 

[17] Based on the evidence tendered by the Claimant during the hearing as well as 

the pleadings before the Court, the Claimant commenced employment with the 

Company on 04.01.2018 under a fixed term contract of employment and her last 

drawn salary was RM3,400.00 per month.  

 

[18] The Claimant testified that she received the memorandum dated 29.09.2020 

claiming that the Company unable to pay the staff. It was also her evidence that the 

Company via the said memorandum had unfairly dismissed her and it is clear abuse 

of authority. 
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[19] The Company did not file any pleadings and did not attend the hearing. 

Therefore, no evidence was submitted by the Company to rebut the Claimant’s 

evidence. It is trite law that when the Company gives a reason for dismissing the 

Claimant, it is incumbent upon the Company to justify the reason. The burden of proof 

is on the Company to prove that the Claimant’s dismissal was with just cause and 

excuse.  

 

[20] The Court finds that the Claimant’s testimony in Court about the dismissal on 

01.10.2020 was in accordance with her pleaded case. Since the Company or its 

witnesses were absent in Court during the hearing, the Claimant’s evidence remains 

incontrovertible and thus unchallenged by any sworn evidence by the Company.  

 

[21] Having considered all the facts, the totality of the evidence both oral and 

documentary and the submission and being guided by the principle of equity and good 

conscience and the substantial merits of the case, without regard to technicalities and 

legal form, the Court finds that the Company has failed to discharge the burden of 

proof. Hence, it is without any doubt that the Claimant’s dismissal was without just 

cause or excuse.  

 

Remedy 

 

[22] The Court will now proceed to consider the relief the Claimant is entitled to for 

the loss of her employment. The primary relief for an unjustified dismissal is 

reinstatement. However, reinstatement of the Claimant to her former position is not a 

suitable remedy in the circumstances of this case considering the manner of the 

Claimant’s dismissal and furthermore the fact that the Claimant's fixed term contract 

of employment has ended through effluxion of time on 31.12.2020. The Claimant’s 

salary during the fixed term contract of employment was RM3,400.00 per month.  

 

[23] The Court in the case of Malayan Banking Bhd v. Mahkamah Perusahaan 

Malaysia & Anor [2017] 2 CLJ 70,  had the opportunity to deal with the question 

of an employee on probation and employed on a fixed term contract wherein His 

Lordship Collin Lawrence Sequerah JC (as he then was) delivering the judgment of 

the court opined that: 
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“The issue for determination now is whether the second respondent 

should be treated as a probationer or one employed upon a fixed term 

contract for the purpose of back wages. If the former, then she would, 

in line with the Second Schedule to the IRA be entitled to a maximum 

of 12 months back wages which was what she had been awarded, but 

if the latter, then she would only be entitled to back wages for the 

remaining balance contract period of five months and two weeks...” 

 

[24] In delivering the judgment of the Court of Appeal in the case of Thangasamy 

Brown DN Gnanayutham v. Pelabuhan Tanjung Pelepas Sdn Bhd & Anor 

[2009] 6 CLJ 144, His Lordship Justice KN Segara JCA  had the occasion to state 

the following:- 

 

“The Industrial Court's decision on the issue of fix term contract is 

consistent with established principles of law. Having found that the 

appellant was engaged for a fixed term period of six months 

(commencing 1 July 2000-31 December 2000) and the contract 

terminating by effluxion of time on 31 December 2000, there is no 

question of reinstatement, but only compensation to be considered by 

the Industrial Court for the premature termination arising from the 

constructive dismissal which occurred on 25 September 2000. In the 

circumstances, we are unanimous that the Industrial Court correctly 

awarded compensation consisting of the remuneration the appellant 

would have earned for the balance sum of the contract... 

 

[25] Based on the cases referred to hereinabove, this Court holds that the 

computation of compensation in the form of backwages that can be awarded to the 

Claimant must be limited to the remainder unexpired period of the fixed term contract 

with the necessary scaling down of the compensation if necessary for any post 

dismissal earnings of the Claimant and other necessary deduction, if any. 

 

[26]  The remained unexpired period of the fixed term contract of the Claimant in 

this case is two (2) months from the date of her dismissal from employment with the 

Company. As such, the Claimant is entitled to backwages upon being dismissed 
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without just cause or excuse which has to be limited to the unexpired term of her 

fixed term contract subject to the Second Schedule of the Act. 

 

[27] In assessing the quantum of backwages, this court is bound by the principle 

laid down in the case of Dr James Alfred (Sabah) v. Koperasi Serbaguna Sanya 

Bhd (Sabah) & Anor [2001] 3 CLJ 541 where His Lordship Justice Steve Shim CJ 

(Sabah & Sarawak) in delivering the judgment of the Federal Court opined:- 

 

In our view, it is in line with equity and good conscience that the 

Industrial Court, in assessing quantum of backwages, should take 

into account the fact, if established by evidence or admitted, that the 

workman has been gainfully employed elsewhere after his dismissal. 

Failure to do so constitutes a jurisdictional error of law. Certiorari will 

therefore lie to rectify it. Of course, taking into account of such 

employment after dismissal does not necessarily mean that the 

Industrial Court has to conduct a mathematical exercise in 

deduction. What is important is that the Industrial Court, in the 

exercise of its discretion in assessing the quantum of backwages, 

should take into account all relevant matters including the fact, 

where it exists, that the workman has been gainfully employed 

elsewhere after his dismissal. This discretion is in the nature of a 

decision-making process. 

 

[28] The Claimant had given evidence she had only managed to secure 

employment by helping a friend in an office from October 2021 to January 2022 since 

her dismissal. As such, during the period of the unexpired term of her fixed term 

contract of employment, i.e., from 02.10.2020 until 31.12.2020, the Claimant had no 

post dismissal earnings for this Court to consider deduction from the backwages to 

be awarded.  

 

[29]  Having considered all the facts of this case on the appropriate sum to be 

awarded and after taking into account that there were no post dismissal earnings of 

the Claimant during the remainder of the unexpired term of the Claimant's fixed term 

contract of employment, this Court acting in accordance with the principle of equity, 

good conscience and substantial merits of the case without regard to the technicalities 
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and legal forms will now make an order that the Claimant is to be paid the sum of 

RM3,400.00 per month salary being the last drawn salary of the Claimant for two (2) 

months being the remainder of the Claimant's unexpired term of the  fixed term 

contract of employment.  

 

[30] This Court therefore orders as follows:- 

 

-  Backwages of 2 months (from the date of dismissal on 01.10.2020 to 

the date of expiry of the fixed term contract on 31.12.2020)  

 
RM3,400.00 × 2 months = RM6,800.00 

 

[31] This Court now orders the Company to pay the total amount of RM6,800.00 to 

the Claimant less any statutory deductions, if any, through the Claimant’s Solicitors 

firm, Messrs Karthig Shan within forty (40) days from the date of this Award. 

 

 

HANDED DOWN AND DATED THIS 01st DAY OF SEPTEMBER 2022 
 

-signed- 
 

(ESWARY MAREE) 
CHAIRMAN 

INDUSTRIAL COURT OF MALAYSIA 
KUALA LUMPUR 

 

 


