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Su Tiang Joo JC:
JUDGMENTIntroduction

[1]Aggrieved by a private caveat lodged by the Defendant over a piece of property, the Plaintiff successfully sued 
and obtained an Order from the High Court (“the Court”) on 14 January 2022 for its removal. Dissatisfied, the 
Defendant appeals to the Court of Appeal. Stated below are the grounds of judgment of the Court in short form.

Background (distilled from the exchange of Affidavits between the Plaintiff and Defendant in Enclosures 2, 4, 5, 6, 
7 and 8)

[2]The Plaintiff is the lawful widow and Administrator of the estate of Ananthan a/l Vengadasalam, deceased, (“the 
deceased” or “the Estate” as the case may be) having obtained Letters of Administration to the Estate on 15 April 
2021.

[3]She then proceeded with the task of distributing the assets of the Estate to the lawful beneficiaries comprising 
herself and her two children, a daughter and a son.

[4]One of the assets of the Estate is a piece of property held under issued document of title PN 96800 Lot 9913S 
Bandar Ipoh (S), Daerah Kinta with a house thereon carrying a postal address of No. 787, Jalan Wayang, Buntong, 
Ipoh (“the said Property”).

[5]The said Property was transferred to the deceased by his mother, Papathy Vengadachalam a/p Ndam in 1995.

[6]The Defendant who is one of six sisters of the deceased asserted that the said Property is an ancestral home, it 
having been purchased by their late father for RM1,700.00 on 26 May 1952 and who caused it to be registered in 
the name of their mother (Enclosure 6, para 29.5).

[7]However, the Court observed in the Plaintiff’s written submissions (Enclosure 9, para 15) that it was the mother 
who had purchased the said Property pursuant to a Deed of Sale dated 26 May 1952 (Enclosure 6, exhibit K pp 1-
2). Nonetheless, nothing turns on this issue because it was undisputed that it was the mother who had transferred 
the said Property to the deceased.

[8]From the documents marshalled and exhibited in her Affidavit (Enclosure 6) the Defendant asserted that she and 
her siblings have been staying in the said Property for more than six decades with she herself having been born 
there and she claimed to be entitled to a beneficial interest under a family trust over the said Property of about 67 
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years with reliance placed upon section 323(1)(b) of the National Land Code (Act 56 of 1965) (“National Land 
Code 1965).

[9]The Defendant highlighted the fact that the instrument of dealing, namely the transfer form (Form 14A) dated 3 
May 1995 clearly shows that it was transferred to the deceased without any consideration (which in its original 
language in the Malay language says “Dengan tiada apa-apa balasan”) (Enclosure 6, exhibit K pp 29-32 (in 
particular 29) and added there was no mention that it was in consideration for love and affection.

[10]According to the Defendant, the transfer came about as their mother could not obtain a loan and the transfer 
was to the deceased as a bare trustee to secure financing from Maybank for the house on the said Property which 
had become dilapidated over the years to be rebuilt (Enclosure 6, paras 29.18 and 29.19).

[11]The Plaintiff, on the other hand, asserts that the deceased had expended RM72,000.00 to construct and 
maintain a house on the Property (Enclosure 2, para 6) and exhibited an agreement entered into between the 
deceased and a contractor to this effect (Enclosure 2, Exhibit J-3). And after the construction, the deceased 
consented to his sister and her family to occupy the said Property.

[12]Sometime in 2014, the deceased fell ill having suffered a stroke twice. At this time, the Defendant lodged a 
caveat over the said Property but which the Plaintiff only came to know after the deceased passed away on 27 April 
2020.

[13]Following a search at the land office, the Plaintiff discovered that the Defendant had on 17 April 2014 lodged a 
private caveat followed by another on 29 September 2020 (Enclosure 2, paras 11 and 13).

[14]In her two statutory declarations, one affirmed on 17 April 2014 and the other on 24 September 2020 
accompanying the lodgment of private caveats, the Defendant deposed that the deceased was holding the said 
Property on trust for her and three other lawful sisters (Enclosure 4 pdf p15 of 19 at paragraph 2) with she, her 
husband and all her sisters having contributed towards the construction of the house thereon (Enclosure 4 pdf p19) 
and having occupied the same with she deposing in her 2014 statutory declaration that the said Property is their 
ancestral home since 60 years ago and in her 2020 statutory declaration that it was since 67 years ago (Enclosure 
4 pdf pp15 and 19).

[15]In her second statutory declaration, the Defendant deposed that the [fresh] caveat was lodged because the 
earlier caveat lodged on 17 April 2014 had lapsed on 17 April 2020.

[16]The Plaintiff denies that the Defendant has any interest in the said Property and her occupation of the said 
Property is that in the nature of a tenant at will.

[17]In her Originating Summons filed on 28 July 2021 (Enclosure 1), the Plaintiff prayed for an order that the 
second existing caveat on the said Property under Presentation No. 11867/2020 be removed, that the Defendant 
and her agents be restrained from interfering with the proprietorship of the said Property and that the Registrar of 
Land Titles is to refuse to allow any parties save with her consent to lodge any caveat in the future in accord with 
the provisions of section 329(2) National Land Code 1965 (Act 56/1965) (Enclosure 1) with costs to be borne by the 
Defendant.
Removal of Caveat

[18]The National Land Code 1965 (Act 56/1965) relied upon by the Plaintiff without demur from the Defendant has 
been revised pursuant to section 6(1)(xxiii) of the Revision of Laws Act 1968 (Act 1) and the revised edition, i.e., the 
National Land Code (Act 828) has come into operation since 15 October 2020. In the further grounds of judgment 
hereinafter, unless specifically mentioned otherwise, references to the National Land Code (“NLC”) is to be taken to 
refer to the National Land Code (Act 828) (Revised 2020).

[19]Having made this observation, it is to be noted that the provisions of sections 327(1) and 329(2) of the National 
Land Code 1965 (Act 56/1965) and that of the NLC are similar and they are reproduced hereunder.

i) Section 327(1) provides:

“ Any person or body aggrieved by the existence of a private caveat may at any time apply to the Court for an 
order for its removal, and the Court (acting, if the circumstances so require, ex parte) may make such order 
on the application as it may think just.”
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ii) Section 329(2) provides:

“Where the Court has ordered the removal of any private caveat under section 327, or has refused an 
application under subsection 326(2) for an extension of time with respect to any such caveat, or where the 
Registrar has removed any caveat pursuant to subsection 326(3), the Registrar shall not entertain any 
application for the entry of a further caveat in respect of the land or interest in question it is based on the like 
claim as that on which the former one was based.”

[20]The approach to be undertaken by a court hearing an application under section 327(1) of the NLC for the 
removal of a private caveat is settled.

[21]There are three stages, the first stage is the examination of the grounds expressed in the application for the 
caveat to ascertain whether the caveator’s claim amounts in law to a caveatable interest; the second stage is to go 
on to see whether based on the affidavits filed, his or her claim discloses a serious question meriting trial and after 
crossing these two stages, the third is to ascertain where the balance of justice or convenience lie (see Luggage 
Distributors (M) Sdn Bhd v. Tan Hor Teng & Anor  [1995] 3 CLJ 520 (CA)).
First Stage

[22]In the declarations in the Form 19B as prescribed in the First Schedule of the NLC together with the statutory 
declarations accompanying the lodgment of the private caveats, as mentioned above, the Defendant averred, inter 
alia, that the said Property is an ancestral home for her and her three sisters who have contributed towards the 
construction of the house on the said Property and that their deceased brother who is the registered proprietor was 
holding the same on trust for them.

[23]It is trite law that the essentials for the creation of a trust is certainty of words, certainty of subject-matter with 
certainty of the beneficiaries or objects duly ascertained, see Lee Phek Choo v. Ang Guan Yau & Anor  [1975] 1 
LNS 83;  [1975] 2 MLJ 146 (FC), Ong Chat Pang v. Valliappa Chettiar  [1971] 1 LNS 96;  [1971] 1 MLJ 224 (FC) 
and Yeong Ah Chee v. Lee Chong Hai & Anor And Other Appeals  [1994] 3 CLJ 20;  [1994] 2 MLJ 614 (SC).

[24]Whilst there is certainty of the subject-matter in the form of the said Property, there was no evidence to show 
that the mother had transferred the said Property to the deceased to be held on trust and from the Defendant’s 
affidavits (Enclosures 4, 6 and 8), it can be seen that she has taken a fluid position as to who were to be the 
beneficiaries of the alleged trust and in what proportions. In her 17 April 2014 statutory declaration (Enclosure 4 pdf 
15 of 19), she deposed it was for her and three other sisters, whereas in her 24 September 2020 statutory 
declaration she deposed the trust was for her, all her sisters and her late husband who had contributed towards 
the construction of the said house. Yet, in her Affidavit (Enclosure 6, para 29.2) she averred that she has five other 
sisters (emphasis added).

[25]It is indisputable that there was no mention at all in the said instrument of dealing, the transfer form (Form 14A 
as stipulated in the First Schedule of the NLC) that the said Property was to be transferred by the mother to her son 
to be held on trust.

[26]In my considered view the transfer by the mother to her son, the deceased, in 1995 tantamounts to an outright 
gift inter vivos.

[27]In Lee Ing Chin & Ors v. Gan Yook Ching & Anor  [2003] 2 CLJ 19 at 63, the Court of Appeal held that:

“We begin with the proposition that there are three and only three ways in which a gift inter vivos may be made. 
First, by an outright transfer of the property to the intended donee. Second, by a transfer of the property absolutely to 
trustees to hold on trust for the donee. Third, by the owner declaring himself as trustee for the donee. An ineffective outright 
gift will not be saved by the court by construing it as a declaration of trust because “there is no equity in this court to perfect 
an imperfect gift”: Milroy v. Lord  [1862] 45 ER 1185, per Turner LJ. We find the decision in Jones v. Lock  [1865] 1 Ch. 
App 25 to be a ready illustration of the principle we have just stated.”

[28]Wherefore, the Defendant fails at this first stage.

[29]Nevertheless, assuming that she has some [caveatable] interest in the said Property, I move to the next stage.
Second Stage
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[30]At this stage, the Court is enjoined to see whether based upon the affidavits filed, there is a serious question to 
be tried.

[31]As mentioned, the Defendant herself is uncertain as to what share she and her three or five other sisters or 
whether her late husband’s estate is to take, if at all, under the alleged trust and therefore, with respect, in my 
considered view there is no serious question to be tried.

[32]Nevertheless, assuming for a moment, all this will be made clear during a trial, I move on to the final and third 
stage to ascertain where the balance of justice or convenience lie.
Third Stage

[33]Premised on the law that a private caveat operates as a statutory injunction against dealings in land, any 
application for its removal ought to be dealt with speedily. Concomitant with this, it is vital that claims made by a 
caveator are enforced by action without undue delay, see Lim Ah Moi v. AMS Periasamy a/l Suppiah Pillay  [1997] 
3 CLJ 629;  [1997] 3 MLJ 323 (CA), where Gopal Sri Ram JCA (as he then was) quoted the following part of the 
speech by Lord Diplock in the Privcy Council case of Eng Mee Yong & Ors v. Letchumanan  [1979] 1 LNS 8;  [1979] 
2 MLJ 212:

“….. in an application by a [caveatee]….. under [section] 327 for removal of a caveat, once the [caveator] has met the first 
requirement of satisfying the Court that the claim on which his caveat is based does raise a serious question to be tried, the 
balance of convenience would in the normal way and in the absence of any special circumstances be in favour of leaving 
the caveat in existence until proceedings, brought and prosecuted timeously by the caveator, for specific performance 
of the contract of sale which he alleges had been tried.”

(emphasis added)

[34]Clement Skinner J (as His Lordship then was) speaking for the High Court in Chong Miaw Lee v. Chong Khim 
Choi  [2004] 1 LNS 154;  [2004] 6 MLJ 288 at para 39 said:

“It is for this reason that the courts require that a caveator must not only show that his caveat raises a serious question to 
be tried, but also that proceedings have been brought and prosecuted timeously by him (see Eng Mee Yong & Ors v. 
Letchumanan  [1979] 1 LNS 18;  [1979] 2 MLJ 212 and Lim Ah Moi v AMS Periasamy a/l Suppiah Pillay [(supra)]”

[35]The Court observed that the first private caveat entered by the Defendant on the said Property was caused to 
be registered in April 2014 but there are no materials before the Court that any action has been brought and 
prosecuted timeously by the Defendant caveator and this is fatal to the Defendant’s case, see also Koperasi 
Pekerja Jaya Bhd v. Pioneer Holdings Sdn Bhd  [2021] 1 LNS 156 at paragraph [37].

[36]I further observed that the Defendant averred on affidavit that she and her husband have been paying the 
assessment and quit rent for the said Property for the past 40 years until 2014 when the deceased fell ill and the 
Plaintiff was alleged to have “outjumped” (Enclosure 13, para 29.21) the Defendant by effecting payment by the first 
week of January itself every year thereafter “blocking’ the Defendant and her husband from effecting payments. 
However, despite knowing of the Plaintiff’s action, no action was taken by the Defendant or any other alleged 
beneficiary since then to this date to pursue whatever claim she, her other unidentified sisters or late husband may 
have, save for the belated averments in the affidavits filed in this action about wanting to prove at a prospective 
trial.

[37]In my considered view, even if the Defendant had passed the first two stages, where I had held she did not, she 
has certainly failed at this third stage.

[38]Similar to the case of Chong Miaw Lee v. Chong Khim Choi (supra), the balance of convenience or justice does 
not lie in favour of maintaining the Defendant’s caveat over the said Property.

[39]For the reasons herein, I find that the Defendant has failed the three- stage test laid down by the Court of 
Appeal in Luggage Distributors v. Tan Hor Teng & Anor (supra).
Conclusion

[40]I had accordingly, granted the Plaintiff’s application (Enclosure 1) and ordered that the private caveat over the 
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said Property be removed with immediate effect pursuant to section 327(1) of the NLC, that the Registrar of Land 
Titles do what is necessary to give effect to this Order, that the Registrar do not entertain any application for the 
entry of any caveat by the Defendant on the said Property premised on the same grounds advanced by the 
Defendant pursuant to section 329 (1) NLC and that the Defendant pay the Plaintiff costs of RM4,000.00 subject to 
allocatur.
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