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Reference : 

This is a reference made under section 20 (3) of the Industrial Relations Act 1967 

(“The Act”) arising out of the dismissal of Joshua Devindran a/l Jayapal @ 

Jayagopal (“Claimant”) by Affin Bank Berhad (“Company”) effective on the 

08.07.2020. 

AWARD 

[1] The Ministerial reference in this case required the court to hear and determine 

the Claimant’s complaint of dismissal by the Company on 09.07.2020 vide a letter 

dated 08.07.2020.  

Background 

 

[2] The dispute before this court is the claim by the Claimant that he had been 

terminated from his employment without just cause or excuse by the Company on the 

09.07.2020. 

 

[3] By a Letter of Appointment dated 03.02.2020 (LOA), the Claimant was offered 

employment with the Company as a Manager, Regulatory & Financial Reporting 

(MRFR) with effect from 04.05.2020. The Claimant is required to undergo 6 months 

probationary period beginning from 04.05.2020 - 03.11.2020. 

  

[4] On 08.07.2020, the Company had issued a Notice of Termination of 

Employment to the Claimant due to the negative feedback the Company received in 

relation to the Claimant’s integrity from the Head, Human Resources of India 

International Bank (Malaysia) Berhad (IIBM) by way of the Employee Background 
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Screening Form dated 19.06.2020. The Claimant’s last drawn salary was 

RM13,600.00.  

 

The Duty of the Industrial Court 

 

 [5] The Supreme Court in the case of Wong Chee Hong v. Cathay Organisation 

(M) Sdn. Bhd. [1988] 1 CLJ (Rep) 298 held that:  

“When the Industrial Court is dealing with a reference under s. 20, the first 

thing that the court will have to do is to ask itself a question whether there 

was a dismissal, and if so, whether it was with or without just cause or 

excuse.” 

 

[6] The Federal Court in the case of Goon Kwee Phoy v J & P Coats (M) Bhd [1981] 

2 MLJ 129 held that: 

“Where representations are made and are referred to the Industrial Court for 

enquiry, it is the duty of that court to determine whether the termination or 

dismissal is with or without just cause or excuse. If the employer chooses to 

give a reason for the action taken by him, the duty of the Industrial Court will be 

to enquire whether that excuse or reason has or has not been made out. If it 

finds as a fact that it has not been proved, then the inevitable conclusion must 

be that the termination or dismissal was without just cause or excuse” 

 

The Standard of Proof 
 

 [7] In the case of Telekom Malaysia Kawasan Utara v. Krishnan Kutty Sanguni 

Nair & Anor [2002] 3 CLJ 314, the court laid down the principle that the standard of 

proof that is required is one that is on the balance of probabilities. 

“Thus in hearing a claim of unjust dismissal, where the employee was dismissed 

on the basis of an alleged criminal offence such as theft of company property, 
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the Industrial Court is not required to be satisfied beyond a reasonable doubt 

that such an offence was committed. The standard of proof applicable is the civil 

standard, ie, proof on a balance of probabilities which is flexible so that the 

degree of probability required is proportionate to the nature and gravity of the 

issue.” 

 

Issues 

 

[8] (a) Whether the termination is with or without just cause or excuse. 

 (b) whether that excuse or reason has or has not been made out. 

 

The Findings 

 

[9] In this case, the fact of the Claimant’s termination is not disputed. Thus the only 

issue to be decided by this court is the claim by the Claimant that he had been 

terminated from his employment without just cause or excuse by the Company on the 

09.07.2020. 

 

[10] The burden of proof lies on the Company that the Claimant had been terminated 

with just cause or excuse on the balance of probabilities. 

 

[11] The Company had given the reasons for terminating the Claimant’s 

employment with the Company (as stated in the Notice of Termination of Employment 

dated 08.07.2020 at page 19 of COB-1). 

 

[12] The evidence before this court shows that: 
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(a) the Claimant had accepted the appointment under the said LOA based 

on the terms and condition stipulated therein on the 05.02.2020 and 

commenced employment on the 04.05.2020. (as stated in the LOA dated 

03.02.2020 at pages 7-11 of the COB-1) 

 
(b) on the 06.11.2019, when the Claimant applied for employment with the 

Company, he authorised the Company to obtain past reference(s) from 

the Claimant’s current and former employer(s) for the past 7 years. (as 

stated in the Letter of Authorization dated 06.11.2019 at page 5-6 of 

COB-1) 

 
(c) the Claimant’s employment with the Company is conditional upon the 

Company receiving reference(s) from the Claimant’s former employer(s) 

for the past seven (7) years and the Company will determine whether or 

not such reference(s) is satisfactory. If the Company regards the 

Claimant’s past reference(s) as unsatisfactory, Claimant’s employment 

may be terminated. (as stated in Clause 25 of the LOA dated 03.02.2020 

at page 10 of the COB-1) 

(d) due to the nationwide Conditional Movement Control Order between 

04.05.2020 and 09.06.2020, the Company was unable to conduct 

employee background screening until 15.06.2020. (as stated in the 

answer to question no.17 COWS-2) 

(e) when the Claimant applied for employment with the Company on 

06.11.2019, he was employed with IIBM as a Deputy Risk Manager. (as 

stated in the Application for Employment Form dated 06.11.2019 at page 

2 of COB-1) 



 
 

6 
 

(f) on the 15.06.2020, the Company had requested IIBM to provide the 

reference in respect of the Claimant by forwarding to IIBM the Employee 

Background Screening Form to be completed. On the 19.06.2020, the 

Company received the feedback from IIBM. The information provided by 

IIBM was that the Claimant had been subject to formal notification of an 

impending internal investigation or disciplinary proceeding and internal 

investigation for an incident which relates to his honesty or integrity (as 

stated in the Employee Background Screening Form dated 19.06.2020 

at page 14-15 COB-1) 

 
(g) the Company regards the reference by IIBM as unsatisfactory and 

decided to terminate the Claimant’s employment with the Company due 

to the failure on the part of the Claimant to fulfil the condition of Clause 

25 of the LOA. (as stated in the answer to question no.11 COWS-3) The 

Company views Claimant’s resignation from IIBM after being informed 

that there was an ongoing investigation into allegations of misconduct 

against him to be serious. The Company also views that the Claimant’s 

had made a false and/or misleading declaration that he has never been 

under investigation in the Statutory Declaration For Employment At Affin 

Bank Berhad at item (k) on 05.02.2020. (as stated in the answer to 

question no.12 COWS-3) & (as stated in the Statutory Declaration For 

Employment At Affin Bank Berhad at page 12 of COB-1) 

(h) the Company then issued a termination letter to the Claimant on the 

08.07.2020 and effective on 09.07.2020. (as stated in the letter dated 

08.07.2020 at page 19 of COB-1) 
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[13] In this case, the Company and the Claimant had entered into an agreement, 

whereby the Company had offered the Claimant an employment with the Company as 

a MRFR and the Claimant had accepted the offer subject to the terms in the LOA. It 

was agreed between the Claimant and the Company that the Claimant’s employment 

is conditional upon the Company receiving reference(s) from the Claimant’s former 

employer(s) for the past seven (7) years and the Company will determine whether or 

not such reference(s) is satisfactory. If the Company regards the Claimant’s past 

reference(s) as unsatisfactory, Claimant’s employment may be terminated. The 

Company regards the reference by IIBM dated 19.06.2020 as unsatisfactory and 

decided to terminate the Claimant’s employment and hence the Notice of Termination 

of Employment had been issued to the Claimant. 

 

[14] In the case of Antara Vista Sdn Bhd v Rumaya Properties Sdn Bhd [2017] 1 

LNS 1876, it was held by the Court of Appeal [vide the judgment of Abang Iskandar 

Abang Hashim JCA (as His Lordship then was):- 

“One of the cardinal rules of interpretation of a contractual document has been 

that the court ought not to look beyond what was contained within the four walls 

of the contract document. The contract document must contain within its four 

walls what the parties have agreed to be bound for, in the performance of the 

contract. What is not contained within its four walls would necessarily mean that 

such omission was intentionally so omitted by the contracting parties. It is not 

the role of the Court to read into the contract documents what was not expressly 

spelt out in the contract” 

 

[15] Based on the whole evidence adduced and having regard to the written 

submissions and bearing in mind sub-s. 30(5) of the Act to act according to equity, 
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good conscience and the substantial merits of the case without regard to technicalities 

and legal form, the Court finds, the Company had discharged its burden of proving 

that the Claimant was terminated with just cause or excuse on a balance of 

probabilities. Thus, the Claimant’s case is hereby dismissed. 

 

HANDED DOWN AND DATED THIS 25TH DAY OF OCTOBER 2022 

 

-signed- 

 

(AHMAD ZAKHI BIN MOHD DAUD) 

CHAIRMAN 

INDUSTRIAL COURT OF MALAYSIA 

KUALA LUMPUR 


